Downloaded from ascelibrary.org by American University Of Beirut on 03/27/24. Copyright ASCE. For personal use only; all rights reserved.

Check for
updates

Revoking the Exercised Termination of the Construction
Contract: Implications and Lessons Learned

Case Study

Mohamed-Asem U. Abdul-Malak, M.ASCE'; Farah S. Demachkieh?; and Kazem Y. Dhaini®

Abstract: The decision to terminate the main construction contract by a project owner is a serious task that is normally approached with a
great deal of caution and made almost invariably after seeking the appropriate legal advice. However, it is not a rare case that affected
contractors find themselves in a position of attempting to have the exercised contract termination amicably revoked and the resumption
of work on site reinstated. Whether such attempts eventually fail or succeed, major ramifications are likely to surface in administrating
the propagation of the impacts of both main contract termination and its subsequent revocation on the subcontracts of the lower-tier project
participants, i.e., subcontractors. This paper tackles this exact case, which involves the actions taken by the general contractor toward the
subcontracts’ works, first upon the termination of the main contract becoming effective and then upon having this owner’s exercised termi-
nation successfully revoked. The methodology involved a number of steps. First, an analysis of the legal perspective on how the termination of
the construction contract becomes effectively in place is carried out, using (1) a case law review of numerous industry-reported cases involving
contract termination, and (2) a review of standard forms contracts. Second, an investigation of the viability and requirements for the possible
annulment of contract termination, as stipulated under civil and common laws, is performed. Last, the details of a recent multinational con-
tractor—subcontractor dispute are thoroughly studied, and lessons learned concerning the prevailed irreparable harm are deduced. The outcomes
of the work shall be of value to project owners when deciding to revoke their exercised termination and to general contractors when deciding
on the effective actions toward the subcontracts’ works when such a revoking action becomes effective. DOI: 10.1061/JLADAH.LADR-928.
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Introduction

The construction industry is a major contributor to the boost in the
gross product and employment rate in an economy (Ye et al. 2009).
Nevertheless, construction projects have become more complex,
necessitating more advanced contracts to be adopted, with the par-
ties’ requirements getting more stringent (Abdul-Malak et al. 2019).
Standard contract conditions are typically regarded as maintaining
an equitable approach in allocating the rights, duties, obligations,
responsibilities, and liabilities of each party to the construction
contract (Demachkieh and Abdul-Malak 2019). On this matter,
Podvezko et al. (2010) enumerated the main criteria to be typ-
ically included in the construction contract: (1) rights and obliga-
tions of both parties to the contract (i.e., owner and contractor),
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(2) guarantees and insurances, (3) payment provisions, (4) subcon-
tracting conditions, and (5) contract suspension and termination.
The last criterion, mainly related to contract termination, is viewed
to be relevant in any construction contract (Podvezko et al. 2010).

The acceptance of an obligation or duty under the contract ne-
cessitates a willingness by either party to commensurate risk. Each
party is under the jeopardy of being incapable to fulfill its obliga-
tions or duties because of one ’s own insufficiency, inability, neg-
ligence, error, or because of intrusion from outside sources, events,
or circumstances (Elsawalhi and Eid 2012). This could result in
project time and budget overrun, financial losses, environmental
damage, loss of life, suspension, or even termination of works, in
addition to many more failures (Surahyo 2018). To this effect, ter-
mination is regarded as a rescission of the contracting parties’ rights,
obligations, and duties after one or more parties has partially per-
formed (Stein 2000). Merriam-Webster Dictionary (1996) defined
termination as the act “to bring to a definite end especially before
a natural conclusion.” Surahyo (2018) stated that termination in the
construction industry occurs when a project owner (also refereed to
hereinafter as the employer) instructs the contractor to permanently
stop the performance of work and abandon the construction site.
Likewise, termination is referred to contract work that “will be
ended or concluded with no intention of resuming in the foresee-
able future” (El Karriri et al. 2011). According to Siang (2011),
termination of contract occurs “when a valid and enforceable con-
tract is brought to an end either by becoming impossible to perform
due to unforeseeable circumstances at the time the contract was
formed or by the actions of one or both parties.”

In construction projects, three main types of termination exists,
including (1) termination by owner for convenience (without cause);
(2) termination by owner for default (with cause); and (3) termina-
tion by the contractor (Calvey 2005; Surahyo 2018). Project owners
are nowadays considering their contractual rights and ability to
terminate contracts with much higher frequency than over the past
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10 years or so, and all contracting parties shall be cognizant of their
own rights and obligations while deciding to terminate the contract
by either party (Wilson 2009; Surahyo 2018). Most construction
contracts include termination for convenience and default clauses,
which are found to have dissimilar rights and remedies (Calvey
2005). Owners have the discretion to terminate the contract when
the contractor is not performing in accordance with the contract
requirements, or when the owner has decided not to proceed with
the project. Conversely, contractors may have an express right to
terminate in case of the owner’s breach of contract (e.g., failure to
make payments within the time specified) (Callahan 2009). Such a
termination decision shifts the burden of proof to the contractor for
notice and documentation of the alleged owner’s actions (Calvey
2005). It is thus crucial for the contract conditions to provide a sys-
tematic, methodological, and equitable procedure in the event of
circumstances that make it prudent or necessary to terminate the
contract (Surahyo 2018).

Standard forms contracts (SFC) mostly specify the various cir-
cumstances triggering contract termination, describing the main
causes, time bar of issuing notice, and the party paying the expenses
associated with contract termination (Podvezko et al. 2010; Surahyo
2018). However, the decision to terminate the main construction
contract by a project owner is still a radical step that should never
be taken lightly. Undeniably, irrespective of how obviously a termi-
nation clause has been drafted and how directly a particular event is
covered by a contractual basis for termination, termination is rarely
a seamless process without implied difficulties and complications
(Surahyo 2018).

Once the contract is terminated by the project owner, the con-
tractor is entitled to damages for losses incurred and consequently
as for a quantum merit as a recovery for reasonable value of work
performed, as usually stipulated in the contract clauses. The non-
terminating party may also treat the termination as an end to the
construction phase and claim the profits that would have been
earned from the terminating party (Siang 2011; Surahyo 2018).
Calvey (2005) stated that the contractor may be terminated for de-
fault in several scenarios, specifically (1) proactive breach by con-
tract (i.e., the contractor portends to stop the execution of works if a
variation order is not appropriate); (2) failure to fulfill contractual
obligations; (3) lack of progress, rejection, or failure to complete
the work; (4) executing substandard, flawed, or defective work;
(5) failure to pay subcontractors and suppliers; and (6) breach of
laws or ordinances.

Before signing any construction contract, the project owner
would generally perform its due diligence to make sure that there
are no issues that seem possible to avoid conforming with its con-
tractual obligations (Fawzy et al. 2018). However, some contract
clauses allow the termination of the contract for the owner’s own
convenience so as not to depend on any of the other typical termi-
nation measures that are to be relied on if the owner faces unfore-
seen complications that delay the completion of obligations or if the
owner is no longer willing to complete the project (Booen 2000).
Simply put, a termination for convenience clause recognizes the
likelihood that the owner may opt to stop the entire project, an issue
that is more applicable in today’s economic situation. It is therefore
a beneficial instrument for the owner to include such a clause in the
contract because it allows the termination of the contract, where it
could otherwise be in breach of contract, such as a consequence of
unlawful termination (Booen 2000; Coady 2008). Accordingly, the
contract may be terminated without any breach or event or default
for which the contractor could be legally accountable, but merely at
the discretion of the owner. No specific wording is needed for such
a clause, and it is satisfactory if the wording of the contract basi-
cally differentiates the right of termination as a consequence of the
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contractor’s default or liability (Wallace 2012). In such a situation,
the entitlements of the contractor would rely on the specified con-
tract clause and the law applicable to the contract. These clauses are
referred to as termination at will, optional termination, or termina-
tion for convenience (Fawzy et al. 2018). Calvey (2005) enumer-
ated the reasons that allows the owner to terminate the contract for
convenience, namely (1) financial infeasibility of the project, (2) in-
ability to obtain the required building or environmental permits,
(3) unforeseen physical obstructions, and (4) owner’s remorse to
proceed with the project.

Yet, contractors are likely to find themselves in a position of
attempting to have the exercised contract termination amicably an-
nulled and the recommencement of work on site reestablished.
Whether such attempts eventually fail or succeed, major ramifica-
tions are likely to surface in administrating the propagation of the
impacts of both main contract termination and its subsequent rev-
ocation on the subcontracts of the lower-tier project participants,
i.e., subcontractors. That said, the work presented in this paper
has thus been motivated by the need to investigate the actions taken
by the general contractor (GC) toward the subcontracts’ (SC)
works, first upon the termination of the main contract becoming
effective and then upon having this owner’s exercised termination
successfully revoked. Accordingly, this research paper is organized
as follows. In the following section, the research methodology is
detailed, whereby each of its undertaken stages is thoroughly dis-
cussed. A review of three SFCs is then conducted in order to delin-
eate the grounds entitling the project owner to terminate the contract
or entitling the contractor to suspend or terminate the contract. After-
ward, an examination of three main considerations when deciding to
exercise the right to contract termination is offered, including (1) the
role of good faith in restricting one party’s exercise of a right to ter-
minate, (2) dealing with a repudiation of contract due to contract
termination, and (3) the possibility of levying liquidated damages
following the contract termination, as deduced from a case law re-
view of 59 industry-reported cases involving contract termination.
Last, the details of a recent multinational contractor—subcontractor
dispute are systematically studied, and lessons learned regarding the
prevailed irreparable harm are inferred. Finally, concluding remarks
are drawn, and suggestions for practical implementation of the re-
search outcomes are made.

Scope and Methodology

The decision to terminate the main construction contract by a proj-
ect owner is a rigid and tough task that is usually approached with a
great deal of prudence and made almost invariably after obtaining
the proper legal advice. Its consequences, both practical and legal,
should be anticipated before notice of termination is given to the
contractor. Owners are expected to amicably revoke the exercised
contract termination and the recommencement of construction
works is thus to be restored. In this regard, much is yet to be learned
concerning the viability, requirements, ramifications, and practices
to be satisfied or observed as a result of such an action.

The aim of the work presented in this paper is to address the
actions taken by the GC toward the subcontractors’ works, primarily
upon the main contract termination by the project owner, and later
upon having this owner’s exercised termination successfully re-
voked. The scope of this research paper involves (1) a close exami-
nation of the multistep termination timelines, as devised under three
SFC for construction works, namely to include the International
Federation of Consulting Engineers (FIDIC), the Joint Contracts
Tribunal (JCT), and the Engineers Joint Contract Documents Com-
mittee (EJCDC); and (2) a study of important cases encountered
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mainly under the common law legal systems of the United Kingdom,
Australia, other commonwealth countries, and the United States.

The methodology followed for that purpose entailed three stages.
Stage 1 involved an analysis of the legal perspective on how the ter-
mination of the construction contract becomes effectively in place, as
deduced from (1) a case law review of numerous industry-reported
cases involving contract termination (Step 1 in Stage 1), and (2) a
review of three timelines processes as adopted by three SFCs (Step 2
in Stage 2).

Step 1 (in Stage 1) does not offer a historical scrutiny of the ad-
vancement of the law on termination. Rather, it provides an analysis
of important cases encountered mostly under the common law legal
systems of the United Kingdom, Australia, other commonwealth
countries, and the United States. A number of search engines were
relied on for the analysis, including Google Scholar, BAILII, Find-
Law, and Fenwick Elliot based on keywords-based methods. The
keywords used in this search include the following: termination
in construction contracts, wrongful termination in construction con-
tracts, and termination of subcontracts in construction. The search
resulted in filtering a total of 59 related common law cases, arranged
according to their year of decision, as shown in Fig. 1. Accordingly,
the adopted cases were thoroughly examined, and key statements
made in support of the courts’ rulings were properly scrutinized and
filtered, thereby highlighting the core reasoning behind the deci-
sions given by the concerned courts. During Stage 2, an investiga-
tion of the viability and requirements for the possible annulment of
contract termination, as stipulated under civil and common laws, is
carried out.

Stage 3 takes the analyses and findings of the previous stages to
a practical level. The details of a recent multinational contractor-
subcontractor dispute are thoroughly studied, and lessons learned
concerning the prevailed irreparable harm are deduced. The intent
in Stage 3 is one of pinpointing (1) the measures taken by a Middle
East and North Africa (MENA) region general contracting firm to-
ward the subcontract’s work upon the termination of the main con-
tract by the employer; (2) the consequential actions pursued by the
subcontractor upon the contractor’s actions; (3) the possible actions
that could be pursued by both parties to maintain a balance between
the interests of the contractor and those of the subcontractor in or-
der to serve the interests of both parties; and (4) the lessons learned
concerning the prevailed irreversible harm.

The study’s outcomes shall be of value to (1) project owners
when deciding to revoke their termination rights contractually, un-
der common or civil laws; and (2) GCs for deciding on the effective
actions toward the subcontracts’ works when such a revoking ac-
tion becomes effective.

Operational Mechanisms for Effecting Termination

The contracting parties need to be well-informed about today’s con-
temporary, multistep termination processes, to be capable to comply
with the stringent requirements of the numerous phases involved.
SFEC specify the grounds on which a right to termination arises, the
mechanism for termination, and the consequences of termination on
the rights and duties of the contracting parties, although it is rare to
enable both owner and contractor to end their contractual commit-
ments merely upon issuing a notice.

This section provides a close inspection of the multistep termi-
nation processes, as devised under three SFCs for construction
works: FIDIC (2017), JCT (2016), and EJCDC (2017). The adop-
tion of the previously mentioned standard forms of contracts is be-
cause (1) FIDIC contracts are the most commonly used standard
form of international construction contracts in the world today,
in both large and small construction projects; (2) JCT publishes
standard forms of building contract that are used for construction
projects in England and Wales, and other commonwealth countries
(e.g., Canada and Australia); and (3) EJCDC general conditions of
contracts are one of the most widely used in the United States.

Termination of Contract under FIDIC (2017)

Under the latest release of the FIDIC standard conditions (FIDIC
2017), new grounds for termination have been introduced. These
have been identified as involving (1) noncompliance with the en-
gineer’s final and binding determination (Subclause 3.7) or with a
binding or final and binding dispute avoidance/adjudication board
decision (Subclause 21.4) and such failure amounts to a material
breach of the contractor’s contractual obligations; (2) employer’s
eligibility to collect delay damages that go beyond the maximum
amount of delay damages specified in the contract [Subclause
15.2.1(c)]; and (3) for the employer’s convenience (Subclause
15.5). The employer may also exercise termination under Sub-
clause 11.4 (“Failure to Remedy Defects”) and both parties (i.e., the
employer and contractor) may terminate under Subclause 18.5
(“Release from Performance under the Law”). The termination
mechanism as deduced from the 2017 FIDIC standard contract con-
ditions is presented in Fig. 2.

Pursuant to Subclause 15.1 (“Notice to Correct”) of the 2017
conditions, it is indicated that the engineer shall issue a notice to
the contractor specifying the contractor’s failure to fulfill any con-
tractual obligation. The engineer can request the contractor to make
good the failure and remedy it within a specified reasonable time,
considering the nature of the failure and the work and/or other ac-
tion needed to correct it. Noncompliance with the notice to correct
enables the employer to give a notice of intention to terminate
the contract, on condition that such failure establishes a “material
breach” of the contractor’s obligations [Subclause 15.2.1 (a) and (i)].
Subclause 15.2 (“Termination for Contractor’s Default”) specifies
six grounds for the contract termination by the employer. In most
cases, the employer shall issue a 14-day notice, stating their inten-
tion to terminate the contract. Subclause 15.2.2 gives the contractor
14 days within which to remedy the matter(s) specified in the notice
of intention to terminate the contract under Subclause 15.2.16. Ef-
ficiently, this grants the contractor an extra period of 14 days within
which to comply with the requirements of the notice to correct is-
sued by the engineer. After the 14 days have elapsed, the employer
may, by giving a second notice to the contractor, instantaneously
terminate the contract. The date of termination shall be the date the
contractor receives the second notice.

However, Subclause 15.2.1 does not reveal whether the employ-
er’s right to terminate is gone after issuing the required 14-day notice
in case the contractor resolves the event or circumstance triggering
the issuance of the notice. The distinctive change in the 2017 con-
ditions lies in the new Subclause 15.5 (“Termination for Employer’s
Convenience”), allowing the employer to terminate the contract at

r 1 r 1 r 1 (1) (2) (1) (3) (2) (2) (1) (6) (1) 3) 3) (4) 3) 3) (1)
| | | | | | | | | | | | | |
3 7 13
o —H—— 0 o e+
1893 1919 1938 1964 1973 1999 2002 2004 2006 2007 2009 2010 2012 2013 2014 2015 2016 2017 2018 2019 2021
Fig. 1. Chronological distribution of the reviewed cases.
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Fig. 2. Termination by employer timeline as per the 2017 FIDIC general contract conditions. (Data from FIDIC 2017.)

any time for the employer’s convenience, by issuing a notice of such
termination to the contractor. Termination under this subclause
shall be effective 28 days after the later of the dates on which the
contractor receives this notice or the employer returns the perfor-
mance security. The employer may, by issuing a notice, terminate
the contract immediately and the date of termination shall be the
date the contractor receives such notice, as specified under Sub-
clause 15.2 (f), (g), and (h).

Termination of Contract under JCT (2016)

Under the JCT (2016) contracts, it is the contractor’s employment
that is terminated, instead of the contract itself. This distinction is
intended to make sure that the posttermination terms included in the
contract endure termination. The JCT (2016) contract permits the
termination of the contract by the employer in the event of default
(Clause 8.4) or insolvency (Clause 8.5) of the contractor. Clause
8.7.3 states that “clauses 8.7.4, 8.7.5 and 8.8 shall thereupon apply
and the other provisions of this Contract which require any further
payment or release of Retention to the Contractor shall cease to
apply.” The contractual JCT termination provisions are explicitly
stated to be “without prejudice to any other rights and remedies.”
This is usually to protect a party’s common law right to accept a
repudiatory breach of conduct and opt to terminate the contract.
Nevertheless, many repudiatory breaches (suspension of the works
or nonpayment) are included by the specific JCT termination clauses.
The employer may opt to terminate the contract if, prior to practical
project completion, the contractor:

* Without reasonable reason completely or considerably suspends

the execution of the works (Clause 8.4.1.1);

e Fails to progress frequently and diligently with the works
(Clause 8.4.1.2);

* Refuses or ignores to conform with a notice or instruction from
the architect/contract administrator requesting it to remove work,
materials or goods not in compliance with the contract and, by
such refusal or negligence, the works are substantially affected
(Clause 8.4.1.3);

* Subcontracts the whole or part of the works or assigns the con-
tract or any contractual rights without the employer’s consent
(Clause 8.4.1.4);

 Fails to meet the terms of particular requirements of the construc-
tion (design and management) regulations 2015, SI 2015/51
(Clause 8.4.1.5); or

e Has become insolvent (Clause 8.5.1).

The termination mechanism as deduced from the 2016 JCT con-
tract conditions is presented in Fig. 3. As seen in Fig. 3, any formal
termination of a contractor’s employment under the JCT contract
conditions shall be exercised in pursuant with the explicit contrac-
tual notices, to include a first notice, which informs the contractor
of their default, and a second notice, terminating the contractor’s
employment if the default has not been cured.

If a default occurs, the architect/contract administrator (A/CA)
should issue a warning notice of the likelihood that the contract
may be terminated if the default lasts for a time period of 14 days.
However, if the default continues for 14 days from receipt of the
notice, the employer may terminate the contractor’s employment by
the issuance of a notice on the expiry of that 14-day cycle, or within
21 days from the expiry of the 14-day period, pursuant to Subclause
8.4.2. in reference to Fig. 3, if the contractor corrects the default or
if the employer issues no further notice and the contractor afterward

NoD: Notice of Default by the
Architect/Contract Administrator
NoT: Notice of Termination of the
Contractor’s Employment

T
$ ¢ v
¢ ¢

L@ <= (E)

1.7.4 8.4.2 8.4.2 N
% 7
] ] ] ] '
x—Unspeciﬁed—*—Z days—* 14 days * < 21 days
' ' ' ] 4 '
‘ ‘ : * 'HReasonable time—).
] H 8.4.3

Contractor receives
NoD (by Special
Delivery Post)

Fig. 3. Termination by employer timeline as per the 2016 JCT general contract conditions. (Data from JCT 2016.)
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Fig. 4. Termination by employer timeline as per the 2017 EJCDC general contract conditions. (Data from EJCDC 2017.)

repeats the default, the employer may terminate within reasonable
period of time after such repetition. The employer shall issue a notice
of termination, but no additional action is needed from the A/CA.
Note that the first notice (under Clause 8.4.1) must be served by
the architect/contractor administrator, and that the second notice
(under Clause 8.4.2) must be issued by the employer. To be noted
that all notices must be delivered by hand, sent by recorded signed
for or special delivery post. Where sent by post, it shall be supposed
to have been received on the second business day after the date of
posting.

Termination of Contract under EJCDC (2017)

Under Paragraph 16.02.A of the 2017 EJCDC contract conditions,

the owner can terminate the contract for cause on several events

amounted to a default by the contractor, as follows:

* Contractor’s tenacious failure to execute the work in line with
the contract documents;

* Contractor’s negligence of laws and regulations of any public
body having jurisdiction;

e Contractor’s frequent disregard of the authority of the engi-
neer; and

* Violation in any substantial manner of any requirement in the
contract documents.

The termination mechanism as deduced from the 2017 EJCDC
contract conditions is presented in Fig. 4. If one or more of the
events identified in Paragraph 16.02.A occurs, the owner shall give
the contractor (and any surety) 10-day written notice considering an
affirmation that the contractor is in default and termination of the
contract, pursuant to Paragraph 16.02B. The owner may, afterward,
proceed (1) to state the contractor to be in default, and issue to the
contractor (and any surety) a notice of termination; and (2) to en-
force the rights available to the owner under any relevant perfor-
mance bond. In case the contractor begins within 7 days of notice
of intent to terminate to cure its failure in the carrying out of the
work and progresses with due diligence to correct, the contractor’s
services will not be terminated (16.02D).

Ramifications of Tiered Termination

Because termination puts an end to one or both parties’ rights or
contractual duties prior to the substantial completion of the project,
meticulous consideration should be given to the subsequent reper-
cussions. It can be strongly argued that the timeliness of project
completion and possible additional costs, not to mention exposure
to damages, call for the need that both parties approach termination
with ultimate caution and after exhaustive scrutiny by legal counsel,
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construction experts, accountants, architects, and other relevant in-
dustry experts.

The project owner may opt to terminate the main construction
contract due to the contractor’s alleged breach of contract. How-
ever, whether the owner revokes the exercised contract termina-
tion amicably or not, major ramifications are expected to surface in
managing the propagation of the effects of both main contract ter-
mination and its following annulment on the subcontracts of the
lower-tier project participants, i.e., subcontractors. Fig. 5 shows the
actions taken by the GC toward the subcontracts’ works, first upon
the termination of the main contract by the employer and then upon
having this owner’s exercised termination effectively revoked.

To start with, there is no direct contractual relationship between
the employer and the subcontractor by virtue of the main contract.
The GC is not considered as one of the employer’s agents and con-
versely the employer’s rights and obligations are with respect to
the main contractor only. Generally speaking, the GC is the entity
responsible to the employer for all aspects of the subcontract. In
other words, the GC is still accountable for time, quality, and pay-
ment for the SC in compliance with the contract between the GC
and SC, irrespective of any matter that could arise between the GC
and the project owner. This would obviously rely on the contractual

A

Employer (E)

T Termination

Revoked Negotiation (£/GO)

General Contractor
(GC)

A 4

Reassignment

Suspension Termination
(SC/GC) (GC/SC)

Subcontractor (SC)

Fig. 5. Possible ramifications of tiered termination.
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provisions between the GC and a SC, and might also depend on the
main contract between the owner and GC.

When the parties enter into a contract to set out their respective
rights and obligations, they usually assume that their performance
would not be handed off to others. However, upon termination of
the main contract by the project owner, the subcontract could be
reassigned after the termination of the contract by the project owner
for convenience. Once the owner accepts the assignment of a sub-
contract agreement, the owner undertakes the GC’s rights and ob-
ligations, as stipulated under the subcontract. In this case, the owner
steps into the shoes of the GC insomuch as of the rights, respon-
sibilities, liabilities, and obligations toward the SCs that the owner
selects to reassign. For instance, if a SC is owed money by the GC
for the said project, the owner is now the entity owing that money. It
goes without saying that the GC shall include an explicit clause or
provision in their subcontract, stating the possibility of reassign-
ment in case of termination of the main contract by the project
owner for convenience. Otherwise, a SC may not accept such an
assignment. In the event of termination, the owner is at liberty to
choose which subcontracts to reassign by informing the SC and the
GC as well.

Although most standard form subcontracts (including FIDIC)
allow the GC to terminate the subcontract immediately upon issuing
a notice in case the main contract is terminated, contracting parties
should not presume that subcontracts have back-to-back suspension
and termination rights. This viewpoint is especially relevant in the
Middle East providing the tendency for contracting parties to greatly
amend standard general conditions of contracts. Unless the termina-
tion clause in the subcontract explicitly specifies the parties’ intent
to allow termination by notice, the contract may not inevitably ter-
minate without a court order allowing the subcontract termination.
Hence, a GC opting to terminate a subcontract on a back-to-back
basis in the event of the termination of the main contract without
specific contractual language may unintentionally lead to a claim for
wrongful termination.

As previously stated, the majority of construction contracts in-
cludes express provisions allowing the suspension of work or termi-
nation of the subcontract in the event of main contract termination,
justifying the links (S/GC) and (GC/SC), respectively. To be noted is
that subcontracts may automatically be terminated or after the issu-
ance of a proper notice. However, the contractor shall unambigu-
ously state in the subcontract that in the event of a suspension or
termination of the main contract, the subcontract would likewise
be suspended or terminated. In some cases, the contracting parties
(i.e., GC and SC) may decide that in that event, the SC is not eligible
to submit a claim against the GC except where it is the GC’s breach
of the main contract that gave rise to the suspension or termination
by the employer.

Once the notice of termination has been issued by the employer,
the GC may be in a position where the exercised termination is
amicably revoked and the resumption of work on site restored. In
reference to Fig. 5, such a revoking action is the result of negotia-
tions between the parties (i.e., owner and GC), which eventually
may lead to the rescinding by the employer of the effected termi-
nation of the main contract.

Termination-Related Considerations

Suspension or termination steps shall not be taken lightly, or without
significant discussion and effort to conquer any contractual issues
and remedy the situation. Substantial financial and legal consequen-
ces are found to affect the owner if the contractor objects to termi-
nation and the dispute adjudication board or arbitrator afterward
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determines that the owner was not rightful in exercising termination
(Saunders 2018). To this end, this section lays out three important
challenges or considerations when deciding to exercise the right to
contract termination, namely to include (1) the role of good faith in
restricting one party’s exercise of a right to terminate, (2) the repu-
diation of contract in the event of contract termination, and (3) the
possibility of levying liquidated damages after contract termination.

Implied Obligation of Good Faith in Termination

The principle of good faith has “a meaning of honesty at its core”
(Street v. Derbyshire Unemployed Workers’ Centre). In Berkeley
Community Villages Ltd. v. Pullen, J. Morgan stated that an express
term necessitating the parties to act with the greatest good faith
toward one another imposed an obligation “to observe reasonable
commercial standards of fair dealing in accordance with their ac-
tions which related to the Agreement and also requiring faithfulness
to the agreed common purpose and consistency with the justified
expectations of the [other party].” The same stance was followed in
CPC Group Ltd. v. Qatari Diar Real Estate Investment Co., where
J. Vos believed that “the obligation of utmost good faith in the [con-
tract] was to adhere to the spirit of the contract [ . . . ] and to observe
reasonable commercial standards of fair dealing, and to be faithful
to the agreed common purpose, and to act consistently with the
justified expectations of the parties.” In a recent decision, Lord
Woolman believed that the good faith provision “aligned with three
specific propositions” as follows: (1) a party shall not have the abil-
ity to benefit of their own breach against the other party, (2) a sub-
contract is not under the obligation to follow an instruction issued
in breach of contract, and (3) if a party is intended to be at the mercy
of another, the language [of the drafting] shall be clear (Van Oord
UK Ltd. v. Dragados UK Ltd.).

The project owner may explicitly include in their contract the
requirement that both parties shall act in good faith toward each
other, or determine equivalent standards of conduct needed. How-
ever, without such a clear wording, will such a requirement apply to
a separate but clear right to terminate? This dilemma is not pointed
out in the Monde Petroleum SA v. Western Zagros Limited, as the
consultancy agreement incorporated no general good-faith provi-
sion. However, the court reviewed a previous verdict indicating that
general good faith (or analogous) language is not likely to constrain
an otherwise explicit contractual right to terminate. The judge
stated that “a contractual right to terminate is a right which may
be exercised irrespective of the exercising party’s rights for doing
so. Provided that the contractual conditions (if any) for the exercise
of such a right (for example, the occurrence of an event of default)
have been satisfied, the party exercising such right does not have to
justify its actions.” The only pertinent inquiry was “whether the
conditions laid down in the contract have, on the true interpretation,
been fulfilled.” In this case, the defendant had not exercised the
right to terminate respecting the contractual notice requirements.
Consequently, the claimant contended that such an action is consid-
ered as repudiation of the contract. However, the judge disagreed
and held that serving a flawed notice of termination was not a breach
of the contract; the notice was just of no legal impact. Neither did
abandonment of the defendant’s duties arise; it was simply an
endeavor to carry out the contractual machinery.

In TSG Building Services PLC v. South Anglia (SAH) Housing
Ltd., TSG signed a 4-year contract to deliver gas servicing and re-
lated work including around 5,500 properties owned by SAH.
Clause 1 of the contract mentioned that “The [parties] shall work
together and individually in the spirit of trust, fairness, and mutual
cooperation for the benefit of the Term Programme, within the
scope of their agreed roles, expertise and responsibilities as stated
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in the Partnering Documents ... and in all matters governed by the
Partnering Contract they shall act reasonably and without delay.”
The partnering objectives involved “trust, fairness, mutual coopera-
tion, dedication to agreed common goals and an understanding of
each other’s expectations and values.” The court rejected the inter-
pretation of these terms as limiting a distinct contractual clause
allowing either party to terminate the contract based on 3 months’
notice. In fact, the explicit standards of behavior convinced the court
that it should not entail a broader requirement of good faith applying
to the right of termination. The judge declared that “The parties have
gone as far as they wanted in expressing terms ... about how they
were to work together in a spirit of ‘trust, fairness and mutual co-
operation’ and to act reasonably. Even if there was some implied
term of good faith, it would not and could not circumscribe or re-
strict what the parties had expressly agreed ... that either of them
for no good or bad reason could terminate at any time.”

However, in the case of MSC Mediterranean Shipping Company
S.A. v. Cottonex Anstalt, J. Leggatt had taken advantage from the
increasing recognition in the common law world of the necessity
for good faith in contracts, and wanted to spread the application of
the principle from the exercise of a “contractual discretion to a con-
tractual right to terminate.” The court of appeal drew back expres-
sively from this proposal. The judgment stated the following: “The
recognition of a general duty of good faith would be a significant
step in the development of our law of contract with potentially far-
reaching consequences and I do not think it is necessary or desirable
to resort to it in order to decide the outcome of the present case. ...
In my view the better course is for the law to develop along estab-
lished lines rather than to encourage judges to look for what the
judge in this case called some “general organising principle’ drawn
from cases of disparate kinds.”

The Australian High Court has not yet established whether con-
tract law should acknowledge an implied obligation of good faith
into contracts. However, ever since the decision in the case of Re-
nard Constructions (ME) Pty Ltd. v. Minister for Public Work, JA
Priestley deeply went on the development of an “implied duty of
good faith” in performance of contracts under Australian law, es-
pecially regarding the exercise of termination rights. He stated that
“Although this implication has not yet been accepted to the same
extent in Australia as part of judge-made Australian contract law,
there are many indications that the time may be fast approaching
when the idea, long recognized as implicit in many of the orthodox
techniques of solving contractual disputes, will gain explicit recog-
nition in the same way as it has in Europe and in the United States.”
However, in Sino Iron Pty Ltd. v. Mineralogy Pty Ltd. (No 2),
J. Edelman, as a member of the Western Australia Supreme Court
stated that “the question of implication of a term of good faith into
commercial contracts remains a vexed question.” In the recent de-
cision of Bundanoon Sandstone Pty Ltd. v. Cenric Group Pty Ltd.,
the New South Wales Court (NSW) of Appeal established that a
show-cause notice given by a principal under a construction con-
tract was not issued in “good faith,” implying that the reliance on it
to terminate the contract was (along with other invalid grounds) a
repudiation. On the good faith point, JA Gleeson (giving the judg-
ment of the court) reaffirmed the position in NSW that “It is well
accepted that, where a contractual power is given to one party for a
purpose but in terms wider than necessary for the protection of its
legitimate interests, the exercise of the power may be constrained by
implied obligations of reasonableness and good faith.”

Unlike the United States and Australia, English law does not
necessitate that the project owner exercises good faith when opting
to exercise an unadulterated, black or white, contractual right to
terminate (Mid-Essex Hospital Services NHS Trust v. Compass
Group UK & Ireland Ltd.). Actually, as lately verified in Monde
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Petroleum Sa v. Western Zagros Ltd., there is no common doctrine
of good faith in English law, meaning that that there is no general
obligation to act in good faith during the negotiation of contracts.
The historical hesitancy of the courts to infer a general duty of good
faith is partly due to many concerns that doing so could challenge
contractual certainty. As an alternative, the English courts have, as
Lord Justice Bingham mentioned in the case of Interfoto Picture
Library Ltd. v. Stiletto Visual Programmes Ltd., favored the devel-
opment of “piecemeal solutions in response to demonstrated prob-
lems of unfairness.” There is no commonly adopted definition of
the good faith concept under English law, then in the same ap-
proach, Lord Justice Bingham defined good faith as being most
appropriately conveyed by colloquialisms such as “playing fair,”
“coming clean,” or “putting one’s cards face upward on the table,”
summarizing that it “is in essence a principle of fair and open
dealing.”

If parties want to impose such a duty, the definite approach to do
so would be to include a duty as an express contract provision of the
contract. LJ Jackson in the case of Mid Essex Hospital Services
NHS Trust v. Compass Group UK and Ireland Ltd. concisely
opined that “If the parties wish to impose such a duty they must
do so expressly.” In the recent English case of Astor Management
AG v. Atalaya Mining PLC, J. Leggatt defined good faith as “A
duty to act in good faith, where it exists, is a modest requirement.
It does no more than reflect the expectation that a contracting party
will act honestly toward the other party and will not conduct itself
in a way which is calculated to frustrate the purpose of the contract
or which would be regarded as commercially unacceptable by rea-
sonable and honest people.” Generally speaking, English law does
not involve a duty to act in good faith when deciding to terminate a
contract in case no explicit duty to do so is stipulated in the con-
tract. However, the case of Yam Seng Pte Limited v. International
Trade Corporation Limited held that in certain conditions, the court
shall imply a duty of good faith into the parties’ contract.

In construction contracts, it has become more frequent for one of
the parties (typically the owner) to take the right to terminate at their
convenience (Surahyo 2018). Nevertheless, a number of cases in-
dicates that, terminating the contract for convenience clause merely
to get a better price to carry out the works from another contractor
would be considered a breach of contract. In the case of Carr v.
Berriman, the High Court determined that a contract’s variation
power in lack of explicit language of good faith provision did not
allow the owner to omit work and give it to another contractor with
the purpose of obtaining a more attractive price. In the decision
of the Supreme Court of Canada in Bhasin v. Hrynew, it was ac-
knowledged that good faith contractual performance is a “general
organizing principle” of the common law, and that this contractual
obligation is applicable to all contracts, demanding both parties to
the contract to act fairly and honestly in the performance of their
responsibilities. The court of appeal made it obvious in Lomas v.
JB Firth Rixson Inc that the right to contract termination could
not be made subject to an implied obligation of good faith. This
is because it was not the exercise of a discretion (i.e., including
a spectrum of options) but a binary decision.

In Questar Builders Inc. v. CB Flooring, LLC, a Maryland ap-
pellate court ejected and remanded a trial court’s ruling granting a
terminated subcontractor’s “expectation” damages against the GC
for inappropriately invoking the termination for convenience terms.
The court stated that a termination for convenience right may be
enforceable, but it is subject to the implicit restriction that the pro-
vision shall be applied in good faith and in line with fair dealing. In
a nutshell, the courts shall apply an objective standard of what rep-
resents good faith requesting the party opting to terminate to em-
ploy its discretion in agreement with the rational expectation of the
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contracting parties. In Harris Corp. v. Giesting & Assoc., Inc, the
11th circuit court held that the manufacturer’s termination for con-
venience was justifiable and stated that “termination for convenience
clauses may not be used to shield the terminating party from liability
for bad faith or fraud.” In summary, the court’s decision was sup-
ported by the facts that the two parties to the contract were sophis-
ticated, the specific provisions of the contract were controlled, and
there was no indication of bad faith.

Breach of Contract: Repudiation and the Right to
Terminate

Article 272 of the United Arab Emirates (UAE) Civil Code states
that “in bilateral contracts, if one of the parties does not perform his
contractual obligations, the other party may, after serving a formal
notification to the debtor, demand the performance of the contract
or its rescission.” Along with any contractual rights to terminate, a
party usually has a common law right to terminate a contract if the
other party has repudiated the contract, either by (1) explicitly relin-
quishing liabilities (either at the time or with regard to future liabil-
ities), (2) purposely making performance impossible, or (3) failing to
perform a duty which goes to the root of the contract (Surahyo 2017).
To this end, a repudiatory breach is defined as a fundamental breach
that goes to the root of the contract, frustrates the commercial intent
of the contract, or dispossess the nonbreaching party significantly
from the full benefit of the contract (Hong Kong Fir Shipping Co.,
Ltd. v. Kawasaki Kisen Kaisha Ltd.). The contractor’s frequent
noncompliance to the consultant’s instructions to remedy the defect
is considered as a “fundamental breach of the contract” (Surahyo
2018). In the case of R.F.M. Electric Ltd. v. the University of British
Columbia and Martina Enterprises, it was stated that: “R.F.M. had
failed repeatedly to comply with the specifications and to comply
with the electrical GC/Consultant’s directions. The court concluded
that such noncompliance constituted a fundamental breach of the
contract.”

The case of HDK Limited v. Sunshine Ventures & Others con-
sidered whether the defendant contractor (HDK) had been in repu-
diatory breach of contract, or otherwise whether termination of the
construction contracts by the plaintiffs, Sunshine Ventures Ltd., in
itself represented repudiatory behavior. In short, Sunshine Ventures
Ltd. had terminated the three contracts as a result of HDK’s claimed
repudiatory conduct, and which involved delay and defects. Sun-
shine Ventures Ltd. claimed against HDK for losses related to the
termination. The judge held that the project original duration for the
contracts had been waived by HDK due to the work change orders,
supported by proof of continual payment after the original comple-
tion dates. Moreover, letters requesting the contractor to complete
the works did not have the impact of making “time of the essence”
because it did not state a date for compliance or the outcomes of a
failure to abide. The judge found that there had not been a satis-
factory number of minor flaws to validate a repudiatory conduct by
HDK. Therefore, there was no reason for the employer to terminate
the contract and the termination itself was considered a “wrongful
repudiation of contract.” Nevertheless, the contractor’s claim for fur-
ther payments was not successful due to the minor defects.

In Telford Homes (Creekside) Ltd. v. Ampurius NU Homes
Holdings Ltd., a property developer (i.e., Telford Homes), bought
land in South London to build four mixed-use blocks (A, B, C, and
D) including commercial units on the lower floors and residential
apartments above. Later, it signed for an agreement of lease with an
investor (Ampurius) related to the commercial units with the main
purpose of conceding the investor four 999-year leases of these
units. However, the developer fell behind schedule with Blocks C
and D and ceased work on Blocks A and B as a result of funding
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difficulties. Telford announced that it would recommence work on
Blocks A and B after obtaining funding. After 2 weeks of resuming
work, Ampurius issued a notice of termination contending that the
delay was repudiatory and claiming to acknowledge the repudiation
and terminate the agreement. The court of appeal held that an actual
breach of contract that could possibly come to a repudiatory breach
may be able to be remedied before the guiltless party resorts to
contract termination, indicating that the breach is not deemed as
repudiatory and that the impeccable party’s right to terminate the
contract does not ascend. In such a case, the measures taken by the
party in breach between the date the breach happened and the date
the innocent party claimed to terminate the contract shall be taken
into consideration by the court. Lord Justice Lewison studied the
authorities relating to when a breach is considered repudiatory. He
emphasized a pressure between cases that indicates the test as de-
priving the harmless party of “substantially the whole benefit” of
the contract or “frustrating” the contract (e.g., Hongkong Fir Ship-
ping Co., Ltd. v. Kawasaki Kisen Kaisha Ltd.), and conversely as
depriving of “a substantial part of the benefit” (e.g., Decro-Wall
International SA v. Practitioners in Marketing Ltd.). Telford’s de-
lay was consequently not sufficient to come to a repudiation. It was,
as a matter of fact, Ampurius, by intending to terminate the con-
tract, that performed the repudiatory breach. The judge recognized
that uncertainty resulting from the delay is a commercial issue, but
said “it seems to me that (absent any attempt to make time of the
essence) delay, even with its attendant uncertainties, will only be-
come a repudiatory breach if and when the delay is so prolonged as
to frustrate the contract.” An additional relevant issue was that, at
the point the investor claimed to terminate the contract, work on
Blocks A and B had restarted. It could not consequently be stated,
as the judge had, that the interruption of work was indeterminate.

The rule at common law is that a party may depend on another
party’s repudiatory breach as a basis for exercising termination
even when it was unaware and did not bring up that specific breach
at the date of termination (Surahyo 2018). However, the case of
Heisler v. Anglo-Dal Ltd. is an exception to this rule, which states
that a failure, if raised at the time would have been remediable,
cannot be quoted as a new successive base for termination. In the
case of C&S Associates Ltd. v. Enterprise Insurance Company PLC
opted to count on this exception and claimed that Enterprise could
not hence depend on C&S’s poor performance as a basis for ter-
mination as had it been pointed out at the time it would have been
treatable. The judge refused this argument, differentiating it from
the case of Heisler v. Anglo-Dal Ltd. on the ground if the party
purporting to contract termination had highlighted the failure at the
time of termination then the other party would have been capable of
remedying it before an actual breach happened. Though, in this
case, the claimed breach had already been executed by C&S. The
judge explained that the Heisler qualification could be considered
“anticipatory breaches or, to the extent that this is different, to sit-
uations where if the point had been taken, steps could have been
taken to avoid the other party being in breach altogether, either by
giving an opportunity to perform its obligations in time or by en-
abling it to perform in some other valid way.”

Levying Liquidated Damages upon Termination

While liquidated damages (LDs) provisions and termination rights
are expressly stated and detailed in construction contracts, very few
contracts explicitly address the interaction between these provisions,
although this is recently addressed under the latest release of the
FIDIC standard conditions (FIDIC 2017). To this effect, Subclause
15.4 (“Payment after Termination for Contractor’s Default”) of the
2017 FIDIC general conditions of contract expressly provides that,
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in the event of a termination, LDs will continue to be applicable
from the time for completion of the works or section(s) up to the
date of termination.

There are incidents where a construction project is facing diffi-
culties, the employer becomes eligible to terminate the contract,
and the contractor is already behind schedule before termination
takes place. In those situations, what happens to the LD provisions
on termination? Do they endure termination and, if so, to what de-
gree do they remain valid? The recent case law has firmly suggested
that an employer’s right to LDs from a contractor ends upon con-
tract termination. In British Glanzstoff Manufacturing Co., Ltd. v.
General Accident Fire and Life Assurance Corp. Ltd., the court
concluded that a LDs clause is only applicable in the case where
the original contractor completed the works and cannot be applied
on termination. The judge stated that “The contractor is gone. He
has got no more power, so to speak, to stop the running of the time
... this particular clause, which provides for a penalty per week for
delay in completion, seems to me, upon the face of it, necessarily to
apply—and to apply only—to a case where the works are finished
by the original contractor.”

In some cases, the English courts have established that LDs
provisions are applied up to the date of actual completion of the
works, although completion was achieved by another contractor
(Crestdream v. Potter Interior Design). In Hall & Shivers v. Van
der Heiden, J. Coulson stated that “Accordingly, as a matter of prin-
ciple, I reject the submission that the defendant’s liability to pay
liquidated damages came to an end when the employment was ter-
minated.” The principle referred to was that, if LDs stopped to be
payable upon contract termination, the contractor would be com-
pensated for its own default, if the contractor’s default is the reason
that led the employer to termination. Although this approach has
been doubted by many, the High Court held, in the case of GPP Big
Field LLP v. Solar EPC Solutions SL, that LDs in a Solar EPC
contract for five solar power generation plants in the UK would
continue to be recovered until the actual date of commissioning
of the power plant, even though the contract had been terminated
prior to this point in time. It was held that any other tactic would
compensate the contractor for its own default.

Though, over the last 25 years, the judgment held in Glanzstoff
Manufacturing Co., Ltd. v. General Accident Fire and Life Assur-
ance Corp. Ltd. appears to have been significantly disregarded and
the courts have frequently favored a split tactic, where LD provi-
sions are pertinent up to the termination date, and general damages
applied afterward. For instance, different tactics were taken in re-
lation to the same LD provisions stipulated in the JCT Minor Works
building contract on three distinct cases; the clause was not appli-
cable at all in Gibbs v. Tomlinson, but was applicable up to the ter-
mination date in Shaw v. MFP Foundations and Pilings Ltd., and
was applicable even after the termination date and up to the actual
completion date in Hall v. Van Der Heiden.

To this effect, in Greenore Port v. Technical & General the con-
tractor went bankrupt before the works were finished. The judge
decided that the claimant was allowed to recover LDs for delay
up to the termination date and general damages after that. Keating
supported this viewpoint by stating that “If the contract is brought
to an end by determination or otherwise, then prima facie all future
obligations cease, and no claim can be made for liquidated damages
accruing after determination. But there may be some special clause
which has the effect of keeping the provision for payment of liqui-
dated damages alive although the work has been taken out of the
hands of the contractor” (Furst and Ramsey 2015). Hudson agrees
with Keating by asserting that “further liquidated damages are only
recoverable for a period when the Contractor is in a position to com-
plete the work. Therefore, after termination, only general damages
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will be recoverable.” Likewise, the contract in the case of Shaw
and Another v. MFP Foundations and Pilings Ltd. stated that no
damages were recoverable for delay after the date of termination.
J. Edwards-Stuart concluded that the LDs contractual requirements
are applied up to the date of termination. Afterward, he maintained
that the obligation to pay LDs at the contractual percentage is an-
nulled after termination.

The major issue in the case of Triple Point Technology Inc. v.
PTT Public Co., Ltd. was whether PTT could claim LDs for por-
tions of the work that had not been completed at the date of ter-
mination. Triple Point said that these LDs were not reimbursable
in any way, as the work was never completed and accepted by PTT.
In the court of appeal, Sir Rupert Jackson relied heavily on the rea-
soning in the case of British Glanzstoff Manufacturing Co., Ltd. v.
General Accident Fire and Life Assurance Corp. Ltd., stating that
“Whether the liquidated damages clause (1) ceases to apply; or
(2) continues to apply up to termination/abandonment, or even
conceivably beyond that date, must depend on the wording of the
clause itself. There is no invariable rule that liquidated damages
must be used as a formula for compensating the employer for part
of its loss.” He established that the clause at issue, which concen-
trated precisely on the delay computed as the difference between
the contractual project duration and actual completion, had no rel-
evance in a condition where a contractor never completes the work.
Providing that Triple Point’s contract allowed for LDs “from the
due date for delivery up to the date PTT accepts such work,” the
court held that the LD provision would only apply for the com-
pleted works accepted by PTT (i.e., Phase 1), but not for the un-
completed works, where damages were to be evaluated as general
damages.

The judge found, in CAA Technologies Pte Ltd. v. Newcon
Builders Pte Ltd., that the respondent (Newcon) was entitled to ter-
minate the subcontract because of the subcontractor’s breaches
which had significantly deprived the main contractor of the whole
benefit of the subcontract. The termination was based on the ground
that CAA was in breach of an explicit term of the subcontract in
connection with the contractual delivery schedule in addition to
breaches of implied terms to execute the work with due diligence
and expedition. The particular provision in the three-page letter of
intent, which Newcon depended on to validate the termination and
which the judge agreed on was the obligation for CAA “to follow
the site progress and including any revisions to construction pro-
gramme schedule for [the] Subcontract Works.” Finally, the High
Court had justified the implication of the due diligence and time
of the essence terms by stating that in order to give Newcon the
right to terminate, but only “if CAA were guilty of persistent breach
of its obligation of due diligence and expedition which evinces ei-
ther an inability to perform its contractual obligations or an intention
no longer to be bound by the contract.” The court of appeal refused
the argument that the subcontractor was liable for LDs paid by the
main contractor to the employer as a result of a delay by the sub-
contractor. The court established that in order to support its claim,
the main contractor had to demonstrate that the LDs incurred under
the main contract occurred exclusively from the breaches by the
subcontractor.

Contractual Mechanisms for Exercised
Termination

One of the major problems in the construction industry that gener-
ally results in significant repercussions to the project and the parties
concerned is termination of contract by the employer. Such an ac-
tion almost always brings the parties to the contract into arbitration
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and/or litigation. As a result, the consequential outcomes of wrong-
ful termination, both practical and legal, must be considered prior
to the issuance of termination notice to the contractor (Saunders
2010).

Construction contracts are typically found to include the grounds
on which either party may opt to terminate and the actions that
should be followed to achieve lawful and righteous termination
(Holland v. Wiltshire). The contractual approach is frequently the
desired tactic for terminating a contract, as it offers certainty regard-
ing the process to be pursued by the terminating party. The termi-
nating party must follow the contractual provisions when purporting
to terminate the contract in order to assure they are not viewed as
repudiating the contract (Diploma Construction Pty Ltd. v. Marula
Pty Ltd.). For instance, in the case of Vivergo Fuels Ltd. v. Redhall
Engineering Solutions Ltd. ibid. the employer claimed that the con-
tractor’s failure to secure sufficient resources during the course of
work execution and the lengthy delay that arose as a result of the
contractor’s performance established a repudiatory breach of con-
tract. Nevertheless, the court held that the contractor’s failure to dil-
igently progress with the works did not fulfill the condition for a
repudiatory breach, and maintained that the employer had not right-
eously terminated the contract using the contractual mechanism, re-
sulting in the owner itself being in repudiatory breach. Similarly, in
the case of Fajar Menyensing Sdn Bhd v. Angsana Sdn Bhd the
judge held that the termination exercised by the employer was
wrongful based on Clause 25.1 of the contract, which dictates a no-
tice to be given by “registered post or recorded delivery.”

Generally speaking, a contract requires a number of notices to be
issued, followed by a grace period in order to allow the defaulting
party the occasion to correct the breach before termination of the
contract becomes applicable (Hyundai Heavy Industries Co., Ltd. v.
Papadopoulos). The main issue in Hodgkinson v. K2011104122
(Pty) Ltd. and Another was that the claimant (Hodgkinson) hired
a contractor to execute certain construction works. A relevant clause
in the agreement provided that the employer must issue a notice
describing the contractor’s default. Consequently, if the contractor
failed to remedy the alleged default within 14 days after receiving
the first notice, the employer could issue a second notice within
7 days in order to terminate the agreement. Several months after the
start of the works, Hodgkinson opted to terminate the agreement due
to the contractor’s default. The two notices issued by the employer
did not comply with the requirements of the termination clause
stipulated in the agreement, which required the contractor first to
be granted 14 days to remedy, and then an additional 7 days’ notice
prior to termination. The matter in question was whether the em-
ployer was bound to follow the contractual termination provisions,
or if they were eligible to depend on the contractor’s repudiation of
the agreement as a basis for cancelation and consequently evade the
obligations of the contractual cancelation clause. The court decided
to not assess whether there was a valid repudiation by the contractor,
but instead whether the employer forwent their right to count on the
repudiation as a basis for termination since they opted to refer to
the terms of the termination clause (i.e., by issuing two notices).
The court found that the first notice was defective, and therefore
the plaintiff was required to remedy its letter of demand to refer to
14 days in compliance with the termination clause. In addition to
that, the court found that the first and second notices carried an
ambiguous message to the contractor because the notices conformed
significantly with the termination clause, yet the time bars did not
abide by with the contractual periods stipulated. The rationale fol-
lowed by the court is that when a contract includes a termination
clause that incorporates repudiation by the contractor and gives the
employer the right to issue a notice to provide the contractor an op-
portunity to remedy its default, the employer shall follow the clear
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path for termination prescribed by such a clause. The defaulting
contractor cannot be in the position of guessing whether the termi-
nation clause is being invoked or not.

The owner, when wrongfully terminating the contract, would
be liable for the contractor’s loss in terms of estimated profits.
The Supreme Court in the case of A-T. Brij Paul Singh v. State of
Gujarat came to this conclusion. Likewise, in Redbourn Group
Ltd. v. Fairgate Developments Ltd. the court had to decide on a
consultant’s entitlement for quantum after a wrongful termination
of its appointment. Redbourn was appointed by Fairgate as devel-
opment and project manager on a residential development project
in Wembley, London. Because of an alleged material breach of the
agreement, Fairgate wrongfully terminated Redbourn’s contract.
As a result, Redbourn disputed the breach and consequently com-
menced arbitration, in which it was successful. Hence, Redbourn
purported its entitlement to all fees it would have earned if the con-
tract had not been terminated. The fee structure stipulated in the
development agreement included a fixed fee of £400,000 divided
into two amounts. The first £200,000 was payable monthly through-
out the planning and initial design period. However, the second
tranche was payable after the full planning consent. Moreover,
there was a project management fee equal to 2% of the predicted
build cost, computed at the time the contract was signed. Redbourn
claimed an additional performance fee, equivalent to £250,000, had
the project been completed according to the planned project dura-
tion and respecting the preset budget. The court had to decide how
Redbourn was to be compensated for the work performed, and also
if it were to be reimbursed for “loss of a chance,” on what rationale
it should be remunerated. The court concluded that Redbourn was
not eligible to the second tranche (£200,000) and project manage-
ment fee (2%) as a result of the wrongful termination of its contract.
Based on the terms of the agreement, Fairgate possessed the right to
cancel the planning application process in case the project was not
financially feasible or unrealistic. The judge also stated that, in
obtaining the fixed fee of £200,000, although the tender design
stage had not been reached, Redbourn had “not done so badly.” The
case highlights the necessity to (1) operate contract termination
clauses meticulously, and (2) specify liability for fees following
termination (Roach 2018).

The Atos IT Solutions v. Sapient Canada Inc. case involved a
dispute between Sapient, a main I'T contractor, and its subcontractor,
Siemens Canada Limited, the corporate predecessor to the claim-
ants, Atos. In 2016, the trial judge decided that both parties had
breached the subcontract. Sapient was granted $746,199 in dam-
ages, whereas Atos was reimbursed over $6 million for Sapient’s
wrongful termination. More explicitly, over half of Atos’ compen-
sation was due to lost profits despite the limitation in the liability
clause, which, along with other clauses, excluded “loss of profits.”
However, Sapient appealed the damages award. The Ontario Court
of Appeal confirmed the “minimum performance” principle, regard-
less of Sapient’s bad faith conduct, whereby the court is requested
to adopt when weighing damages for breach of contract that the
defaulting party will perform in the way least profitable to the non-
defaulting party and least burdensome to itself. This principle has
been known ever since the Supreme Court of Canada’s decision in
Hamilton v. Open Window Bakery. Consequently, Siemens’ dam-
ages claim was re-assessed using the formula in the termination for
convenience clause that mirrored the less burdensome performance
approach, and decreasing the compensation by $1.4 million. In ad-
dition to that, the court of appeal approved the trial judge’s con-
clusions, deciding that the lost profits exclusion applied only to
“consequential or indirect lost profits.”
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Termination as Construed under the Civil and
Common Laws

Common law right of termination exists unless the contract explic-
itly specifies a comprehensive and thorough termination regime.
Such rights to terminate construction contracts result from a breach
of a contract condition; a serious breach of an intermediate or in-
nominate contractual term; or conduct that reveals that the defaulter
is incapable or reluctant to abide by the contract or a denial to per-
form, known as renunciation (Nimbe 2019). Unless a contract elim-
inates common law rights, it is expected that these remain available
to the contracting parties in conjunction with their stipulated con-
tractual rights. Consequently, a right to terminate a contract at
common law may well be available in addition to the specified
contractual termination rights.

Termination under Common Law

In construction contracts, it is common to denote the right that
arises from contract breach, repudiation of a contract, or fundamen-
tally breaching the contract as a right to terminate. In this regard, it
is well recognized that simple contract breaches do not amount to a
common law right to terminate (Bentsen v. Taylor Sons & Co.). A
contract can be automatically terminated in conditions where there
is an explicit provision to terminate the contract on the occurrence
or non-occurrence of a specific event (New Zealand Shipping Co.,
Ltd. v. Société des Ateliers et Chantiers de France). Consequently,
in order to terminate a construction contract, the provision must be
an essential term as being “a condition of the contract” or a non-
essential term that has led to significant loss (Koompahtoo Local
Aboriginal Land Council v. Sanpine Pty Ltd.). A condition is a con-
tractual term of such significance that the promise would not have
accepted the contract without guarantees that the term would be
severely obeyed [Tramways Advertising Pty Limited v. Luna Park
(NSW) Pty Ltd.]. A common law right to terminate is supposed to
exist except if there is an explicit provision prohibiting such a right
in the contract (Commonwealth of Australia v. Amann Aviation
Pty Ltd.).

Terminating the contract at common law is a serious step which
must be exercised only after cautious deliberation and suitable legal
advice obtained. The right to a contract termination relies on the
nature and the severity of the outcomes of the other party’s breach.
The breach shall either be of a fundamental term of the contract, or
otherwise the repercussions of the breach must be such that they
significantly deprive the nonbreaching party of the full benefit en-
visioned by the contract. A number of case laws examine the normal
grounds that may amount to a contract repudiation by the employer
or contractor, as each specific case may be, to lead to a termination
of contract under the common law. These involve (1) failure in giv-
ing give possession of site (Attorney General of Singapore v. Wong
Wai Cheng Trading and Union Contractors), (2) failure to pay (Haji
Abu Kassim v. Tegap Construction SdnBhd and Lep Air Ser vices
Ltd. v. Rolloswin), (3) impossibility in the completion of the works
due to prevention or hindrance (William Cory & Son Ltd. v. City of
London Corporation; Pembinaan LCL Sdn Bhd v. SK Styrofoam
Sdn Bhd), (4) defective in the executed works [DCMD Museum
Associates v. Shademaker (M) SdnBhd; Malayan Flour Mills Sdn
Bhd v. Raja Lope & Tan Co., & Anor; and Hoenig v. Issaacs], and
(5) abandonment or suspension of works (Cheok Hock Beng v. Lim
Thiam Siong). Many possible repudiatory breaches (i.e., suspension
of the works and nonpayment) are also included by the explicit ter-
mination clauses in SFC.

A recent English case (Imperial Chemical Industries Ltd. v.
Merit Merrell Technology Ltd.) emphasizes the risks related to
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terminating solely on the basis of a common law right, whereas
a contractual right to terminate may as well exist. Imperial Chemi-
cal Industries Ltd. (ICT) employed Merit Merrell Technology Ltd.
(MMT) to carry out the manufacture, construction, installation, and
commissioning of steelworks at a new paint manufacturing facility
for ICI in Northumberland, by way of an amended NEC3 contract.
Various issues arose regarding the quality of the welding and
whether it was defective or not. ICI issued a termination notice in
February 2015, claiming a repudiation of the contract by MMT,
and consequently requiring MMT to abandon the construction site.
However, MMT reacted by disputing the factual and legal basis on
which ICI’s claimed termination had been founded, and demanded
repudiation by ICI itself. The court concluded that none of the
breaches claimed by ICI were, in fact, repudiatory breaches of the
contract and held that ICI was obviously trying to use repudiation
as a tool intended to get rid of MMT from the project. ICI wanted to
describe its termination letter as being principally a contractual ter-
mination, pursuing to avoid being observed in repudiatory breach
itself. The court decided that the termination letter could not be
interpreted as the “exercise of a contractual right to terminate” and
ultimately was not drafted as such. Hence, having established that
MMT had not committed any repudiatory breaches of the contract
and that ICI had not terminated in accordance with contract’s terms,
the court decided that the termination letter requesting MMT to
leave site was a repudiation of the contract. ICI was liable to MMT
for “damages arising from that breach.” That said, this case empha-
sizes the conflict between rights to terminate either in accordance
with the contract’s terms or under common law, and more impor-
tantly it clearly highlights the importance of exercising termination
righteously. In other words, a party willing to terminate using the
contractual termination clauses who later issues a defective termi-
nation notice may claim that one or more of the alleged breaches
was a repudiatory breach such that the contractual notice provisions
may not be pursued (Bailey and Turrini 2017). A common law right
to terminate may be considered a fallback as a result of a failure of a
contractual termination. The contractual right to terminate should
be the principal basis for termination, with common law rights as
the alternative. In summary, ICI had the contractual right to termi-
nate the contract for convenience; however, with the purpose of pre-
venting the financial repercussions of such an option, and looking
for an allegation of repudiatory breach that was unsubstantiated, ICI
found itself in repudiatory breach.

In the case of Vinergy International (PVT) Ltd. v. Richmond
Mercantile Limited FZC, Richmond terminated the contract but
did not issue a notice to remedy to Vinergy. Whereas the contract
stated that the party in breach had been given notice and at least
20 days to remedy the breach, Richmond contended that because
Vinergy had perpetrated a repudiatory breach it was eligible to ter-
minate the contract under common law. As C&S Associates Ltd. v.
Enterprise Insurance Company PLC had espoused this argument,
Vinergy accepted that the contractual termination rights did not
eliminate Richmond’s common law termination rights. However, it
claimed that such a right had to be exercised according to the con-
tractual termination provisions, in order to provide Vinergy with the
opportunity to fix its breach. The judge held that Richmond was not
obliged to give Vinergy the chance to correct its breach. Revising
the same case law referred to in C&S Associates Ltd. v. Enterprise
Insurance Company PLC, the judge concluded that there was no
common principle that a contractual termination provision would
operate to meet the requirements of common law termination rights.

The case of TT International Ltd. v. Ho Lee Construction Pte
Ltd. in Singapore involved the exercise of a termination by conven-
ience provision in one of the major standard forms, i.e., the Public
Sector Standard Conditions of Contract for Construction Works.
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The court’s tactic in deciding on the basis for reimbursing the con-
tractor in this scenario is informative. The dispute emerged from the
construction of an 8-story warehouse and a retail complex. The
judge disagreed with the contractor that upon termination the con-
tractor has the right at common law to recover for loss of profits,
stating that “This submission is without basis. In terminating the
Contractor’s employment under cl 31.4(1), the Employer is exer-
cising a contractual right. The mere exercise of a contractual right
cannot constitute a breach of contract, let alone a repudiation of the
contract. Thus, the contractor does not acquire a right at common
law to recover for loss of profits upon termination under c1 31.4(1).
Moreover, in my judgment, even if such a right arises at common
law, c1 31.4(1) is in sufficiently clear words to oust this right.” The
contractor contended that the employer’s termination of a construc-
tion contract was a “total act of prevention” leading to a repudiatory
breach of contract, in an effort to recover loss of profits. The judge
rejected that argument, on the basis that “in terminating the Con-
tractor’s employment under Clause 31.4(1), the Employer is exer-
cising a contractual right. The mere exercise of a contractual right
cannot constitute a breach of contract, let alone a repudiation of the
contract.”

Termination of Contract under UAE Civil Code

The general termination provisions of the UAE Civil Code are de-
scribed in Section 5 from Articles 267-273. Article 267 provides
that valid contracts are binding on the parties and they can only be
terminated by following three modes, which include (1) by mutual
agreement of the parties, (2) with an order of the court, or (3) under
the operation of a law provision. The first ground of termination
(i.e., by mutual consent of the parties) is found under Article 268
of the UAE Civil Code. As per Article 270, the cancelation or ter-
mination of contract shall be by offer and acceptance in the session
(Majlis). The prerequisite for such termination is that the “subject
matter” of the contract shall exist. However, if a part of the subject
matter of the contract does not exist, the termination shall be
acceptable to the degree of the present subject matter.

The second termination mode is by means of the order of the
court. Article 271 gives freedom for the parties to decide that the
contract shall be terminated automatically, without the necessity for
an order of the court, due to nonperformance of contractual obli-
gations, provided that a notice is issued, and the termination right is
stated in explicit and express terms. Under Article 272, if one party
to a contract does not perform their contractual requirements (the
obligor), the other party may, after issuing notice to the obligor, ne-
cessitate the defaulting party with an instruction to fulfill their con-
tractual commitments or face termination. If the defaulting party
failed to perform upon the notice issued by the nondefaulting party,
the latter can go to the court for contract termination. Subsequently,
the court may order the defaulting party to perform their obligation
under the contract immediately or may defer such performance for a
specific date. The court may also order that the contract be termi-
nated and can even award reimbursement to the terminating party.
Moreover, even where there is no agreement to terminate and in the
lack of a court order, Article 247 allows a party to legally refuse to
conform with its contractual obligations in conditions where the
other party has abandoned its contractual obligations. The article
reads as follows: “In a contract, where the contractual obligations
are due, each of the contracting parties will have the authority to
abstain from executing his part of the obligations, should other
party failed to perform theirs.”

The third mode of termination is explained under Article 273
of the UAE Civil Code, which provides that if a force majeure
event makes performance of the contract unfeasible, the contract
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is automatically canceled. Article 893 specifies that, if “any cause”
avoids the performance or achievement of a Mugawala contract,
either of the parties under the contract may request it to be canceled
or terminated. To note that a Muqawala contract (i.e., the equivalent
of a construction contract) is defined in Article 872 as “a contract
whereby one of the parties thereto undertakes to make a thing or
to perform work in consideration which the other party undertakes
to provide.” Article 893 generally pertains to unforeseen force ma-
jeure events and provides parties the possibility to terminate the
contract in such an event. However, this can be differentiated which
Article 273, which stated that the contract is “automatically termi-
nated.” Additionally, Article 894 states that if a contractor becomes
unable to complete the work for a reason in which they are found
responsible or not, it shall be entitled to “the value of the work which
he has completed and the expenses he has incurred in the perfor-
mance thereof up to the amount of the benefit the employer has
derived therefrom.” Articles 274 and 275 tackle the impacts of ter-
mination of the contract by stating that if the contract is canceled,
the court must make sure that the parties are returned to the original
position they were in had the contract been appropriately executed.

Demonstrated Practical Difficulties of Termination

UAE Termination Dispute: Relevant Events

The adopted case is concerned with a termination by the employer
of the contractor ’s main contract on a major multitower office
building project in the capital city of UAE. The contractor, in turn,
did not terminate the subcontracts, but rather ordered a suspension
of the works on all subcontracts, in hope of turning things around
and having the employer rescind the effected termination of their
contract. At the same time, and under the pressure of the performance
guarantee of the main contract having been called on (i.e., forfeited
or cashed) by the employer (as a natural action accompanying the
termination of any contract), the subcontractor learned about the con-
tractor’s attempt to forfeit the performance guarantee of their subcon-
tract. Fig. 6 depicts a summary of the key relevant events of the case.
A chronological summary of the relevant events is presented in
Table 1, which summarizes (1) the events related to the contractor’s
defaults (payment default by the contractor leading to putting into
effect a suspension by the subcontractor), (2) contractor’s actions
(taking over of the works), and (3) subcontractor’s actions in per-
tinence to the purported suspension and subsequent termination.
The subclauses referred to in the concerned events and taken ac-
tions are then shown in Table 2.

The full case submitted by the subcontractor, by reference to the
second event (E2) in Table 1, requested the settling of all overdue
payments under the subcontract along with an additional compen-
sation in respect of unsettled variation orders and of the delay,
which had occurred to the subcontract’s works prior to the termi-
nation of the main contract and the resulting suspension of the sub-
contract. To be noted is the fact that the subcontract called, under
the Subclause 51(a), for an amicable settlement phase (through mu-
tual good faith negotiation) followed by arbitration. Resorting di-
rectly to arbitration is stipulated to be possible if the subcontract is
terminated by the contractor [Subclause 51(d)]. No termination of
subcontract is stipulated as being an option for the subcontractor to
exercise for any reason whatsoever.

During the first scheduled session, the failure to contest by the
contractor, as explained in Event 3 (E3), resulted in a waiver to have
disputes to be ultimately resolved through arbitration. Consequently,
the subcontract remained suspended while the litigation proceedings
were underway. However, the negotiations between the parties [refer
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Fig. 6. Case study summary of events.

to Event 4 (E4) in Table 1] eventually led to the rescinding by the
employer of the effected termination of the main contract. The sub-
contractor in Event 6 (E6) reminded the contractor of the subcon-
tractor’s right under Subclause 44(i) to suspend the works if payment
is not made within 30 days from the date of expiry of the 45-day
period [Subclause 44(e)] within which any such sums that are cer-
tified by the engineer shall be paid to the subcontractor.

The subcontractor considered that the notices and reminder no-
tices issued by the contractor [Event 9 (E9) and Event 11 (E11)]
allude to the possibility that the subcontractor is allegedly in some
form of breach of their obligation under the subcontract, whereas
the fact is that the subcontractor has actually been prevented from
the opportunity to continue with the fulfillment of their obligations
under the subcontract due to the prolonged lack-of-payment default
by the contractor. The subcontractor further stated that for the sus-
pension to be lifted and the work under the subcontract to be then
afforded the chance of being resumed, there had to be a kind of
resolution that provided the subcontractor with the necessary rem-
edies that fully addressed the reasons underlying the suspension
affected by the subcontractor.

The reliance of the contractor on Subclause 5(b) in Event 16
(E16) led the subcontractor to add that [in addition to their response
in Event 17 (E17)] notwithstanding their stance concerning the
false reliance by the contractor on Subclause 5(b) to affect a lift
of the suspension rightfully exercised by the subcontractor, they
categorically objected to the use by the contractor of the same
clause [i.e., Subclause 5(b)] to ironically establish an alleged right
for taking over all of the subcontract works under the subcontract.
The subcontractor directed the contractor’s attention to the qualifiers
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listed under Subclause 5(a), which when read together clearly offer
the context and extent in respect of which the triggering of Sub-
clause 5(b) can be made. They added that contractor’s letters re-
ferred to the instruction and reminder to have been in connection
with “the preparatory works for the recommencement of the Sub-
contract Works” and, yet, the contractor jumped to stating that they
were exercising their “rights to take over the Subcontract Works.”
The subcontractor cautioned that the implementation of any step,
whether on or away from the site, stemming from the exercising
by the contractor of such an alleged right, shall be considered by
the subcontractor as a material breach by the contractor of the sub-
contract, which would unquestionably lead to major repercussions
that serve neither the interests of the parties to the subcontract nor
those of the project itself. In this regard, the subcontractor added that
they would not spare any action that should necessarily be taken to
protect their rights and interests under the subcontract, as well as to
prevent any liabilities—whether technical, financial, or otherwise—
inclusive of all such liabilities that are related to the design of any
involved systems or components of such systems and the installa-
tion, erection, and execution of the same. The subcontractor further
stated that they had been acting on all matters related to the subcon-
tract in all good faith, and it was in line with this same principle, as
called for under Subclause 51(a) of the subcontract conditions, that
they had made their genuine request to meet with the contractor’s
management.

The subcontractor also clarified that they had never taken the
stance, or maintained, that the contract was terminated or was con-
sidered terminated, and it was in accordance with Subclause 44(i)
of the subcontract conditions that they had actually suspended the
works under their subcontract. The subcontractor added, and for the
sake of properly stating the facts, the subcontractor exercised their
right to suspend the works pursuant to Subclause 44(i) more than
10 weeks from the date on which the contractor had informed the
subcontractor that the contractor’s induced suspension had been re-
voked, and therefore lifted. The subcontractor concluded by saying
that, by the same token, they firmly believed that their request to
engage in good-faith negotiations pursuant to Subclause 51(a) was
valid, as there was no evidence that the step of undergoing an attempt
of amicable settlement in accordance with said clause had been
waived in any way or manner by the virtue of the existence of the
litigation case. In all cases, whether or not a term or a condition of
the subcontract has rendered it inapplicable is a matter of law that is
not up to the contractor to unilaterally rule in respect thereof.

Good Faith in UAE Contracts

A duty to act in good faith is inferred into all contracts that are
subject to UAE law. This is highlighted by principles of fairness
established under Sharia law. Article 246 of the UAE Civil Code
states that “a contract must be performed in accordance with its
contents, and in a manner consistent with the requirements of good
faith.” In determining whether an act amounts to bad faith, the court
shall refer to Article 106 of the UAE Civil Code (abuse of right),
which specifies that a party is banned from exercising its rights if
(1) it is envisioned to disregard the rights of the other party; (2) the
outcome is conflicting with the principles of Islamic Sharia, the
law, public order, or ethics; (3) the anticipated benefit is dispropor-
tionate to the damage expected to be endured by the other party; or
(4) it surpasses the limits of tradition or practice. Whereas the UAE
Civil Code does state that parties may specify a fixed preagreed
compensation process or amount in the contract, the court has the
right to vary the preagreed amount of reimbursement to equal the
actual incurred damage or loss in any situation, irrespective of
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Table 1. Chronological listing of key relevant events

Event Participant Description

El Subcontractor The subcontractor filed a request at the first-instance court to have a freeze on the attempt of forfeiting their performance
guarantee.

E2 Court The court responded positively to the subcontractor’s request, but informed the subcontractor that the freeze will be valid
for 7 days only, within which the subcontractor shall file an official (right-proof) court case proving the right for such a
freeze to be maintained by the court beyond the awarded initial 7-day freeze period.

E3 Subcontractor The local legal counselor of the subcontractor ended up mistakenly submitting a full case (instead of a right-proof case)
to the court.

E4 Contractor During the first scheduled session, the contractor’s legal counselor requested extra time to study the case, instead of
contesting to the court that the resorting to litigation by the subcontractor was outside the calling of the subcontract’s
terms.

ES Employer, contractor, Negotiations between the parties were taking place for a number of months after the court case had been filed, parallel to

and subcontractor negotiations between the contractor and the employer.

E6 Contractor The contractor wrote the subcontractor informing him of the uplifting of the suspension of the subcontract effected earlier
by the contractor and instructed him to resume work under the subcontract.

E7 Subcontractor The subcontractor responded through repeated correspondences that the resumption of work is contingent on the
settlement by the contractor of all amounts overdue under the subcontract.

E8 Subcontractor The subcontractor wrote the contractor informing them that they had suspended the works pursuant to Subclause 44(i)
of the subcontract’s conditions.

E9 Contractor The contractor responded that the subcontractor cannot suspend the subcontract’s works, claiming that the court case
(filed by the subcontractor) hints to the fact that the subcontract is considered as having been terminated or requests that
the subcontract be considered as such by the court.

E10 Contractor The contractor gave a 7-day notice to the subcontractor, pursuant to Subclause 5(b), requesting him to undertake
preparatory work that will facilitate the full resumption of the works.

Ell Subcontractor The subcontractor reiterated their right to suspend the works in accordance with Subclause 44(i).

El12 Contractor The contractor gave another reminder 7-day notice to the subcontractor, pursuant to Subclause 5(b), requesting him to
undertake preparatory work that will facilitate the full resumption of the works.

El13 Subcontractor The subcontractor objected to having “notices and reminder notices” served by the contractor pursuant to Subclause 5(b)
as a way for attempting to remedy a situation that has prevailed due to the subcontractor having rightfully exercised their
right and suspended the works under the subcontract pursuant to Subclause 44(i).

El4 Subcontractor The subcontractor then requested that the matters in dispute, which have arisen under the subcontract, be resolved
“through good faith negotiation between the Main Contractor and the Subcontractor,” as per the provisions of Subclause
51(a) of the subcontract conditions.

E15 Subcontractor The subcontractor requested a meeting with the main contractor’s top management, with the date to be set for this
requested meeting to be regarded as the designated start of the 84-day period stipulated under Subclause 51(c) of the
subcontract conditions.

El6 Contractor The contractor wrote back stating that the terms of Subclause 51(a) have been waived by the fact of having an ongoing
court case against the contractor.

El17 Contractor The contractor stated that they were exercising their rights under Subclause 5(b) to “take over the subcontract works.”

E18 Subcontractor The subcontractor responded that it was their firm opinion that the interpretation of the mechanism stipulated under
Subclause 5(b) has been stretched beyond any reasonable scope that the said clause is meant to serve.

El19 Contractor The contractor reacted by:
¢ Repeatedly attempting to deny the subcontractor’s staff and workers the entry to the site;

* Refusing to receive the subcontractor’s legal notice delivered to the site via the concerned judicial authority;

¢ Authorizing a third party to access the site, handle subcontract’s materials stored on site, and perform execution of the
subcontract’s works, despite the subcontractor’s repeated expressions of the risks potentially resulting therefrom, due
to the delicate nature of the said works;

* Blocking access for the subcontractor’s upper management to the contractor’s upper management as well as to the
contractor’s management at the level of the project’s site; and

¢ Ignoring the subcontractor’s attempts to establish communication and/or meet with the contractor through various
means of telephone calls (both project’s site level and head office level), emails, phone messages, and visits to the
site’s offices.

E20 Subcontractor The subcontractor replied that having resorted to Subclause 5(b) as an alleged remedy under the subcontract does not
entitle the contractor to put into effect what is clearly seen to be similar to the repercussions stipulated under Subclause
48 (c)(i), which would have otherwise resulted if the contractor had opted to determine the employment of the
subcontractor under the subcontract (i.e., terminate the subcontract).

E21 Subcontractor The subcontractor added that it is their opinion that these actions and conduct by the contractor do not reflect the
exercising of any business ethics that are known to be, or can be viewed as, acceptable.

E22 Subcontractor The subcontractor called on the contractor to take immediate measures to correct the conditions that had prevailed as a
result of the contractor’s breaches under the subcontract and the miscalculated actions taken by them.

whether there was any “act of prevention” by the employer [Article faith is not relevant “to the obligation itself but to the performance

390 (2) of the UAE Civil Code]. of the obligation.” Therefore, the parties” agreement that the project

Good faith requirement is pertinent to termination for conven- owner may opt to terminate the contract for convenience is a legiti-
ience provisions; yet it is important to note that the onus of good mate agreement; and the UAE courts usually support this. Even
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Table 2. Pertinent subclauses related to the relevant events

Subclause number

Subclause language

5(a)

5(b)

44(e)

44(i)

48(c)(®)

51(a)

51(b)

51(c)

51 (d)

The main contractor may in their absolute discretion and from time-to-time issue further drawings, details, and/or written
instructions (all of which are hereinafter collectively referred to as “main contractor’s instructions”) in regard to:

[...](vi) The amending and making good of any defects whatsoever under Clause 42;

(vii) any matter which is necessary and incidental to the carrying out and completion of the subcontract works under this
subcontract; or

(viii) any matter in respect of which the main contractor is expressly empowered by this subcontract to issue instructions.
Subject to Subclause (c) hereof, the Subcontractor shall forthwith comply with all instructions issued by the main contractor.
if within 7 days after the instruction issued by the main contractor, the subcontractor failed to comply with such instruction, the
main contractor shall issue a reminder to the subcontractor requiring compliance to such instruction. If within 7 days after the
reminder issue by the main contractor, the subcontractor failed to comply with such reminder requiring compliance to such
instruction then without prejudice to other rights and remedies available to the main contractor, the main contractor shall be
entitled on its own, to execute any works whatsoever in order to give effect to such instruction or to appoint another party to
execute any works whatsoever in order to give effect to such instruction according to the terms and conditions it deems fit and all
costs and expenses, including the main contractor’s management fees and other related costs arising thereto shall be recoverable
from the subcontractor as a debt due and shall be deducted by the main contractor from any monies due to the subcontractor under
this subcontract.

Within a number of days as stated in the Appendix to these conditions or if none so stated then within 45 days of the issue of any
such interim certificates as aforesaid the main contractor will make a payment to the subcontractor on the amount certified as due
to the subcontractor in the said certificate.

The subcontractor may, in the event, the main contractor fails to pay the subcontractor the amount due under any certification
within 30 days after the expiry of the time stated in Clause 44 (e) within which the payment is to be made, subject to any
deduction that the main contractor is entitled to make under the subcontract, after giving 28 days prior notice to the main
contractor upon the expiry of 30 days above, with a copy to the employer and engineer, suspend work or reduce the rate of work.
In the event of the subcontractor’s employment under this subcontract being determined under Subclause (a) or (b) hereof
irrespective of the validity of such determination:

(1) the site and the subcontractor shall immediately cease all operations on the works, remove this personnel and workers
therefrom and leaving all temporary buildings, plant, tools, equipment, goods and unfixed materials belonging to them upon the
site, save only such as they may at any time be specifically directed in writing by the main contractor to remove therefrom;
(ii) the main contractor may carry out and complete the works itself or employ and pay a subcontractor or other persons to carry
out and complete the works and they may enter upon the works and use all temporary buildings, plant, tools, equipment, goods
and materials intended for, delivered to an placed on or adjacent to the works, and may purchase all materials and goods necessary
for the carrying out and completion of the works;

if any dispute or difference shall arise between the main contractor and the subcontractor, either during the progress or after
completion of the works or after the determination of the subcontractor’s employment, or breach of this subcontract, as to
(i) the construction of this subcontract, or

(ii) any matter or thing of whatsoever nature arising under this subcontract, or

(iii) the withholding by the main contractor of any certificate to which the subcontractor may claim to be entitled,

then such dispute or difference shall be resolved through mutual good faith negotiation between the contactor and the
subcontractor.

In the event a decision is reached pursuant to Clause 51 (a) above, the decision shall be put in writing and binding on the parties
until the completion of the works and shall forthwith be given effect to by the subcontractor who shall proceed with the works
with all due diligence whether or not notice of dissatisfaction is given by them.

In the event the parties fail to reach a mutual decision in the manner provided by Clause 51 (a) above for a period of 84 days from
the date of commencement of negotiation referred to in Clause 51 (a) above, then such dispute or difference shall be referred to
arbitration, by giving a notice to the other party of its intention to commence arbitration and a final decision of a person to be
agreed between parties to act as the arbitrator.

Such reference, may be commenced prior or after the completion or alleged completion of the works or determination or alleged
determination of the subcontractor’s appointment under this contract, or abandonment of work by giving 14 days prior
notification to the main contractor, after the expiry of the period stated in Clause 51 (c).

Conclusions

though this owner’s right could be viewed as contradicting the
“good faith principle,” it would amount to a binding contract pro-
vision as it was freely agreed to. Nevertheless, if the owner abuses
this contract term to terminate the contract in situations that is
incompatible with good faith, then the court would have a distinct
point of view. For instance, if the contract allows a termination for
convenience and restricts the owner’s liability to reimburse the con-
tractor for the executed works up to the termination date, excluding
mobilization costs, the owner who terminates the contract for con-
venience promptly after mobilization and before the contractor has
performed any actual work is acting in bad faith. The contractor, in
this case, might refer to Articles 246 (good faith), 106 (abuse of
right), and 390(2) (claiming actual loss) of the UAE Civil Code
to recover its losses (King 2014).

© ASCE 05023001-15

The work presented in this paper mainly tackles the actions taken by
the GC toward the lower-tier project participants (i.e., subcontractors)
in two subsequent occurrences, namely (1) upon the termination
of the main contract; and (2) upon the revoking of the owner’s
exercised termination. A comparative analysis of the operational
mechanisms for effecting termination, as stipulated in three SFCs
(i.e., FIDIC, JCT, and EJCDC) is further provided.

It can be concluded although termination rights are recognized
under the civil and common laws, contracting parties should always
opt to provide clear and express termination provisions in their con-
tracts. In this regard, contractual termination rights are often less
equivocal and more expedient than equivalent rights under civil
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and common laws. Furthermore, it has been shown that it is fre-
quent for parties to falsely assume that they have a right to suspend
or terminate in a certain situation and to intend to terminate the
contract without any legal basis to do so. The risk of wrongful sus-
pension or termination can be mainly alleviated by clearly speci-
fying in the contract (1) the specific rounds in which rights of
termination may be invoked, and (2) the operational processes that
need to be pursued.

The offered analyses of the recent multinational contractor—
subcontractor dispute raise the awareness on the importance of the
righteousness in the actions taken by the GC toward the subcon-
tracts’ work, in the event of main contract termination, in order to
serve the interests of both parties.

Data Availability Statement

All data, models, and code generated or used during the study appear
in the published article.

Acknowledgments

The authors would like to acknowledge the generous graduate
assistantship funding granted by the Maroun Semaan Faculty of
Engineering and Architecture at the American University of Beirut
in support of this research.

References

List of Cases

A.T. Brij Paul Singh v. State of Gujarat [1984] 4 SCC 59.

Astor Management AG v. Atalaya Mining Plc [2017] EWHC 425 (Comm)
at [98].

Atos IT Solutions v. Sapient Canada Inc. [2018] ONCA 374.

Attorney General of Singapore v. Wong Wai Cheng Trading and Union
Contractors [1980] SLR 165.

Bentsen v. Taylor Sons & Co. [1893] 2 QB 274, 281.

Berkeley Community Villages Ltd., v. Pullen [2007] EWHC 1330 (Ch)
at [97].

Bhasin v. Hrynew [2014] SCC 71.

British Glanzstoff Manufacturing Co., Ltd., v. General Accident Fire and
Life Assurance Corp. Ltd. [1912] SLR 477.

Bundanoon Sandstone Pty Ltd., v. Cenric Group Pty Ltd., (Bundanoon)
[2019] NSWCA 87.

C&S Associates Ltd., v. Enterprise Insurance Company Plc [2015]
EWHC 3757.

CAA Technologies Pte Ltd., v. Newcon Builders Pte Ltd. [2016]
SGHC 246.

CPC Group Ltd., v. Qatari Diar Real Estate Investment Co. [2010] EWHC
1535 (Ch) at [246].

Carr v. Berriman [1953] 89 CLR 327.

Chelsfield Advisers LLP v. Qatari Diar Real Estate Investment Company &
Anor [2015] EWHC 1322.

Cheok Hock Beng v. Lim Thiam Siong [1992].

Crestdream v. Potter Interior Design [2013] HCCT 32/2013 (Hong Kong).

DCMD Museum Associates v. Shademaker (M) SdnBhd [1999] 4 MLJ 243.

Fajar Menyensing Sdn Bhd v. Angsana Sdn Bhd [1998] 6 MLJ 80.

GPP Big Field LLP v. Solar EPC Solutions SL [2018] EWHC 2866.

Greenore Port v. Technical & General [2006] EWHC 3119 (TCC).

HDK Limited v. Sunshine Ventures & Others [2009] EWHC 2866 (QB).

Haji Abu Kassim v. Tegap Construction SdnBhd [1981] 2 MLJ 149.

Hall & Shivers v. Van der Heiden [2010] EWHC 586.

Hamilton v. Open Window Bakery [2004] 1 SCR 303.

Harris Corp., v. Giesting & Assoc., Inc. [2002], 297 E3d 1270 (11th
Cir. 2002).

© ASCE

05023001-16

Heisler v. Anglo-Dal, Ltd. [1954] 1 WLR 1273.

Hodgkinson v. K2011104122 (Pty) Ltd. and another [2019] 2 All SA 754
(WCC).

Hoenig v. Issaacs [1952] EWCA Civ 6.

Holland v. Wiltshire [1954] 90 CLR 409.

Hongkong Fir Shipping Co., Ltd., v. Kawasaki Kisen Kaisha Ltd. [1962]
2 QB 26.

Hyundai Heavy Industries Co., Ltd., v. Papadopoulos [1980] 2 All ER 29.

Imperial Chemical Industries Ltd., v. Merit Merrell Technology Ltd. [2017]
EWHC 1763 (TCC) MMT.

Interfoto Picture Library Ltd., v. Stiletto Visual Programmes Ltd. [1989]
QB 433.

Koompahtoo Local Aboriginal Land Council v. Sanpine Pty Ltd. [2007]
HCA 61.

Lep Air Services Ltd., v. Rolloswin [1973] AC. 331.

Lomas v. JB Firth Rixson Inc [2012] EWCA Civ 419.

MSC Mediterranean Shipping Company S.A. v. Cottonex Anstalt [2015]
EWHC 283 (Comm).

Malayan Flour Mills Sdn Bhd v. Raja Lope & Tan Co. & Anor [1998]
2 CLJ Supp 89.

Mid Essex Hospital Services NHS Trust v. Compass Group UK and Ireland
Ltd. (trading as Medirest) [2013] EWCA Civ 200.

Monde Petroleum SA v. Western Zagros Limited [2016] EWHC 1472.

New Zealand Shipping Co., Ltd., v. Société des Ateliers et Chantiers de
France [1919] AC 1.

Pembinaan LCL Sdn Bhd v. SK Styrofoam Sdn Bhd [2007] 3 AMR 124.

Questar Builders, Inc., v. CB Flooring, LLC [2009] 978 A.2d 651.

R.EM. Electric Ltd., v. the University of British Columbia and Martina
Enterprises [1992] B.C.J. No. 1810.

Redbourn Group Ltd., v. Fairgate Developments Ltd. [2018] EWHC 658
(TCC).

Renard Constructions (ME) Pty Ltd., v. Minister for Public Work (1992)
26 NSWLR 234

Sino Iron Pty Ltd., v. Mineralogy Pty Ltd. (No 2) [2017] WASCA 76.

Street v. Derbyshire Unemployed Workers’ Centre [2004] EWCA Civ 964.

TSG Building Services PLC v. South Anglia Housing Ltd. [2013] EWHC
1151 (TCC).

TT International Ltd., v. Ho Lee Construction Pte Ltd. [2017] SGHC 62.

Telford Homes (Creekside) Ltd., v. Ampurius NU Homes Holdings Ltd.
[2013] EWCA Civ 577.

Tramways Advertising Pty Limited v. Luna Park (NSW) Pty Ltd. [1938] 38
SR 632.

Triple Point Technology Inc., v. PTT Public Co. Ltd. [2019] EWCA Civ 230.

Van Oord UK Ltd., v. Dragados UK Ltd. [2021] ScotCS CSIH_50.

Vinergy International (PVT) Ltd., v. Richmond Mercantile Limited FZC
[2016] EWHC 525.

Vivergo Fuels Ltd., v. Redhall Engineering Solutions Ltd. ibid. [2013]
EWHC 4030 (TCC).

William Cory & Son Ltd., v. City of London Corporation [1951] 2 KB 476.

Yam Seng Pte Limited v. International Trade Corporation Limited [2013]
EWHC 111 (QB).

Works Cited

Abdul-Malak, M.-A. U., H. F. Hanano, and H. M. Turman. 2019.
“Administration impairments resulting from imbalanced contract con-
ditions: Owner payment default.” J. Leg. Aff. Dispute Resolut. Eng.
Constr. 11 (4): 05019003. https://doi.org/10.1061/(ASCE)LA.1943
-4170.0000321.

Bailey, J., and M. Turrini. 2017. “Contract termination: Terminating
under the contract vs terminating at common law.” New York: White &
Case. https://www.whitecase.com/publications/alert/contract-termination
-terminating-under-contract-vs-terminating-common-law.

Booen, P. L., ed. 2000. The FIDIC contracts guide: Conditions of contract
for construction, conditions of contract for plant and design-build, con-
ditions of contract for EPC/Turnkey projects. Geneva: International
Federation of Consulting Engineers.

Callahan, M. T. 2009. Termination of construction and design contracts.
Austin: Wolters Kluwer Law & Business.

Calvey, T. T. 2005. You're Fired! Morgantown, WV: AACE International.

J. Leg. Aff. Dispute Resolut. Eng. Constr.

J. Leg. Aff. Dispute Resolut. Eng. Constr., 2023, 15(3): 05023001


https://doi.org/10.1061/(ASCE)LA.1943-4170.0000321
https://doi.org/10.1061/(ASCE)LA.1943-4170.0000321
https://www.whitecase.com/publications/alert/contract-termination-terminating-under-contract-vs-terminating-common-law
https://www.whitecase.com/publications/alert/contract-termination-terminating-under-contract-vs-terminating-common-law

Downloaded from ascelibrary.org by American University Of Beirut on 03/27/24. Copyright ASCE. For personal use only; all rights reserved.

Coady, P. 2008. “Could your contract have a happy ending?” In Vol. 57
of Mayer Brown construction and engineering legal update, 35-37.
Chicago: Mayer Brown.

Demachkieh, F., and M.-A. Abdul-Malak. 2019. “Administration of construc-
tion contract interim payments based on earned-value reduction tech-
niques.” J. Leg. Aff. Dispute Resolut. Eng. Constr. 11 (4): 04519023.
https://doi.org/10.1061/(ASCE)LA.1943-4170.0000309.

EJCDC (Engineers Joint Contract Documents Committee) 2017. Stan-
dardgeneral conditions of the construction contract. EJCDC C-700.
Alexandria, VA: National Society of Professional Engineers.

El Karriri, A. A., M. Yasin, and A. Alhabeel. 2011. “Investigating key
drivers for contract termination in construction projects in the Gaza
Strip.” Islamic Univ. J. 19 (1): 179-195.

Elsawalhi, N. L., and K. A. Eid. 2012. “Factors affecting termination of
construction contracts.” In Proc., 4th Int. Engineering Conf.—Towards
Engineering of 21st Century. Gaza, Palestine: Islamic Univ. of Gaza.

Fawzy, S. A., I. H. El-adaway, L. Perreau-Saussine, M. S. Abdel Wahab,
and T. H. Hamed. 2018. “Analyzing termination for convenience
provisions under common law FIDIC using a civil law perspective.”
J. Leg. Aff. Dispute Resolut. Eng. Constr. 10 (4): 06518003. https://doi
.org/10.1061/(ASCE)LA.1943-4170.0000279.

FIDIC (International Federation of Consulting Engineers) 2017. Condi-
tions of contract for construction. 2nd ed. Geneva: Thomas Telford.

Furst, S., and V. Ramsey. 2015. Keating on construction contracts. London:
Sweet & Maxwell.

JCT (Joint Contracts Tribunal) 2016. Standard building contract with
quantities. SBC/Q 2016. Geneva: JCT.

© ASCE

05023001-17

King, C. 2014. Good faith: English law v the UAE civil code. London:
Practical Law Company.

Merriam-Webster Dictionary. 1996. Merriam-Webster’s dictionary of law.
Springfield, MA: Merriam-Webster.

Nimbe, O. E. 2019. “Management of construction contracts: Issues in
termination clauses.” IOSR J. Bus. Manage. 21 (5): 7-14.

Podvezko, V., S. Mitkus, and E. Trink@iniene. 2010. “Complex evaluation
of contracts for construction.” J. Civ. Eng. Manage. 16 (2): 287-297.
https://doi.org/10.3846/jcem.2010.33.

Roach, M. 2018. Damages for wrongful termination. London: Dac
Beachcroft.

Saunders, R. 2018. FIDIC: Termination by the employer under the red and
yellow books. London: Practical Law Company.

Siang, C. O. 2011. “Wrongful termination of contract in construction
industry.” Doctoral dissertation, Faculty of Built Environment, Univer-
siti Teknologi Malaysia.

Stein, S. G. 2000. Construction Law, M. Bender. State College, PA:
Pennsylvania State Univ.

Surahyo, A. 2018. “Suspension and termination of construction.”
In Understanding construction contracts: Canadian and international
conventions, 205-214. Cham: Springer International Publishing.

Wallace, D. 2012. Hudson’s building and engineering contracts. 12th ed.
London, UK: Sweet and Maxwell.

Wilson, S. 2009. “Terminating contracts.” J. Build. Appraisal 4 (3): 225-230.
https://doi.org/10.1057/jba.2008.44.

Ye, J., T. M. Hassan, C. D. Carter, and L. Kemp. 2009. “Stakeholders’
requirements analysis for a demand-driven construction industry.”
J. Inf. Technol. Constr. 14 (41): 629-641.

J. Leg. Aff. Dispute Resolut. Eng. Constr.

J. Leg. Aff. Dispute Resolut. Eng. Constr., 2023, 15(3): 05023001


https://doi.org/10.1061/(ASCE)LA.1943-4170.0000309
https://doi.org/10.1061/(ASCE)LA.1943-4170.0000279
https://doi.org/10.1061/(ASCE)LA.1943-4170.0000279
https://doi.org/10.3846/jcem.2010.33
https://doi.org/10.1057/jba.2008.44

