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Title: Decision Record 1007183 [2010] RRTA 930: Justice and History in a System of 

Credibility 

 

 

 

The following pages commit to a slow reading of a decision record from the Refugee 

Review Tribunal of Australia, which grants asylum to an elderly Iranian man for his 

anti-regime political opinion. The thesis seeks to read the record for how it codes this 

man’s past, and the past and future of his country, into a hegemonic formula of history 

and justice, to be made public under the code 1007183 [2010] RRTA 930 for its 

imagined, waiting spectators.  

 

Dividing its enquiry into two overlapping topics, the thesis first engages the record’s 

philosophy of history, studying the formal and temporal contours of its standard for 

evidence and reality, “credibility,” and the methods for establishing it. The second 

chapter takes up the content of the record’s legal and historical judgements, elaborating 

its conceptions of evil and justice to reveal a tautological process that posits secular 

legal code and legal reform as both the means and telos of legal and historical justice. 

The thesis concludes by combining these analyses while placing the record in its time, 

reading it as a document from 2010 determining the period 1979 to its present—a 

period marked by the end of existing socialism, the rise of modern political Islam, the 

reign of finance capital and neoliberal ideology, and the new salience of asylum 

processing as a site of political struggle. 

 

The thesis thus departs from a majority of scholarship on asylum processes, which 

typically targets certain procedural shortcomings and their impact on the asylum 

seeker’s fortunes, or attends to the subjectivities that crystallize out of the asylum 

encounter. Offering a novel analysis of asylum “credibility,” these pages ultimately 

focus on those putatively outside this encounter, its unwitting spectators, to suggest that 

prevailing academic and activist responses to present “refugee crises” risk recommitting 

to the post-Holocaust asylum system as they seek its reform. This system delivers 

history as a spectacle, limited to the span of one life; forecloses the past’s claims to 

justice by renewing a promise for justice in the future; removes structure from political 

purview to privilege interpersonal violence; and deepens and widens existing 

contradictions, most immediately for those compelled to flee their countries of origin. 
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The applicant advised the Tribunal that if it would allow him he could write a 

comprehensive 30 year history of Iran. He advised that the Islamic regime could 

not even compare with Hitler’s regime. 

 

—John Cipolla, Refugee Review Tribunal of Australia 
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I. INTRODUCTION 

A. Why now? 

On October 20, 2010 Member John Cipolla of the Refugee Review Tribunal of 

Australia finalized file 1007183 [2010] RRTA 930. The matter concerned an elderly 

Iranian man who had appealed the Department of Immigration’s decision to deny him 

refugee status and a protection visa. Nine days later, the Tribunal published an 

anonymized version of Cipolla’s 29-page decision record on the Australasian Legal 

Information Institute’s database. The product of many hands, this record opens with the 

Tribunal’s standard gloss on the national and international law relevant to the 

determination, and then reproduces the Iranian applicant’s original claim to protection, 

the reasons for its refusal by Immigration, and his revised statement of claims. Next, it 

summarizes the proceedings at the review hearing, quotes excerpts from the “country 

information” before the Tribunal, and ends with Member Cipolla’s reasons for 

accepting the applicant’s appeal and recognizing him as a refugee. Here, Member 

Cipolla ultimately determines that “the applicant has a well-founded fear of being 

persecuted in Iran for a Convention reason, namely his political opinion.”1 

Reading this decision record, a particular question appears to have preoccupied 

its participants. Why does this man need asylum now? A member of the communist 

                                                 

 
1
 Australia: Refugee Review Tribunal, 1007183 [2010] RRTA 930, October 20, 2010, available online: 

http://www.austlii.edu.au/cgi-bin/sign.cgi/au/cases/cth/RRTA/2010/930 [accessed June 6, 2017], § 145. 

(Hereafter, 1007183 [2010] RRTA 930). “Convention reason” refers to the 1948 Convention Relating to 

the Status of Refugees, which defines the “refugee.” The text of the Convention definition of refugee is 

included in § 10 of the decision record, and is discussed at length in the second and third chapter of this 

thesis. 
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Tudeh Party from 1979 and politically active all the way through to the 2009 Green 

Movement, why does he need Australian protection now—in October 2010—after 

living three decades in the Islamic Republic? This question is crucial because the 

Tribunal applied what it calls the “future test” to refugee status determination. As the 

decision record explains, Member Cipolla had to assess the Iranian applicant’s claims to 

Australia’s protection against “the facts as they exist when the decision is made,” not 

when the claim was originally lodged, and always with reference to the “reasonably 

foreseeable future.”2 This means that previous experiences of “persecution,” however 

genuine or severe, do not guarantee refugee status; they help only insofar as they 

indicate the likelihood of future persecution. This is a system geared towards the 

prevention of future evil. 

The applicant seems to have been aware of this problem from the outset, 

haphazardly appending a new piece of evidence to his original application to the 

Department. From this, we learn that his brother has phoned from Iran, informing him 

that Iranian security authorities have torched part of his house, and showed the brother 

an arrest warrant in the applicant’s name. He introduces and closes this addition with 

the following sentences: 

RECENT NEWS: the reason my wife and I are applying NOW for asylum, after all troubles and 

violation of our human rights by the Islamic Republic, is the recent call I received from my 

brother. 

They have already persecuted us many times for decades, however we are now a more wanted 

person to them due to our consent to our daughter’s marriage and our full support for the Green 

Movement. We have reliable information that they are after us and upon arrival in Iran, they will 

arrest and certainly will brutally persecute us.3 

                                                 

 
2
 Ibid., § 19. 

3
 1007183 [2010] RRTA 930, § 21. (Emphasis in original.) 
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After reading the application and interviewing the Iranian man, the delegate at 

the Department of Immigration did not refute that the applicant was repeatedly arrested, 

or related to a cleric in Qom with a personal grudge, or that permitting his daughter to 

marry an Australian Bahai man would have attracted additional attention from Iranian 

authorities. Nonetheless, the delegate did not accept that this man presently held a “real 

fear of persecution,” noting that he had travelled to Australia twice before he applied for 

asylum in 2010 (and his wife once more without him). For the delegate, this not only 

indicates an unusual lack of urgency for a refugee, but suggests that Iranian authorities 

permitted him to travel freely, that they were not interested in him and unlikely to arrest 

him in the future. Considering that he did not seek protection on these earlier visits—

combined with his advancing age, inability to work, and his desire to reunite with his 

daughter’s growing family in Australia—the delegate clearly suspected motivations for 

seeking asylum other than a “genuine fear of harm.” Pointedly, the delegate ends the 

“reasons for refusal” thus: “It is noted that the applicant’s land titles have been 

prominent in the applicant’s claims.”4 

So, why now? The applicant’s statutory declaration—written with the assistance 

of a migration agent and sent to the Tribunal in September 2010 ahead of the review 

hearing—sets immediately to work on this question. This time, the applicant opens with 

his brother’s news of the arrest warrant and then explains how he was nonetheless able 

to travel. We learn that Iranian authorities did not prevent him from exiting the country 

(i.e. security had not flagged his name at the airport) because they “did not think that I 

                                                 

 
4
 Ibid., § 22. 
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would leave Iran having signed a consent to have my property forfeited to secure my 

release when I was arrested in 2006…and 2009,” even detailing the value of these title 

deeds in both Iranian Rials and Australian Dollars.5 Later in this declaration he explains 

that as he travelled in January 2010, he “had no intention of seeking protection in 

Australia.” In fact, “it was only after my entry to Australia that my brother advised me 

that a part of my house had been set alight and burned…He also advised me on the 

phone they (sic) plain clothes Pasdars have shown him an arrest warrant issued to my 

name.”6 The brother’s phone call is no longer an appendix, but the central reason for his 

“fear of persecution.” 

In perhaps the most challenging moment of the subsequent Tribunal hearing, 

Member Cipolla describes his experience with “many refugees from many countries” 

who had fled persecution for their political opinions. Typically, he notes, these people 

“apply for protection at the first available opportunity” and they do not voluntarily 

return.7 To this, the Iranian applicant appears to have offered a very long response, 

beginning with the title deeds signed over to authorities, before returning to his 

brother’s phone call, his involvement in the recent Green Movement protests, his 

relative in Qom, and his daughter’s marriage. “The applicant stated that these factors 

had cumulatively led to him applying for protection in Australia at this point in time.”8 

He is now “willing to forgo the deed that he has signed over to the government worth a 

                                                 

 
5
 For the record, 160,000,000 Rials (AUD 15,000) in 2006 and 700,000,000 Rials (AUD 65,000) in 2009. 

See ibid. § 23.5. 
6
 Ibid., § 23.24-27. 

7
 Ibid., § 64. 

8
 Ibid., § 65-71. 
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half a million dollars because of the fears that he holds for his safety and that of his 

family if he was to return to Iran.”9 Member Cipolla corroborated this information with 

the applicant’s wife (“the witness”), recording her response in a paragraph that 

encapsulates all the foregoing: 

The Tribunal asked the witness why her husband had not lodged a Protection visa application 

until 2010. The witness stated that when her husband arrived in Australia that his brother called 

and advised that an arrest warrant had been issued for his arrest. She advised that the arrest 

warrant was because of his political activity, because he had been further targeted on the basis 

that he had allowed his daughter to marry somebody of the Bahai faith, and she stated that her 

husband faced threats because he had a [relative] who was a religious Cleric that wielded a 

degree of influence, and who had always been against her husband because of his political 

activism and reformist agenda. The witness stated that if her husband shook hands with his 

[relative] he would go and wash his hands.10 

In this way, over the length of the decision record, the Iranian applicant’s 

previous travel to Australia and the emphasis on his title deeds morph from suspicion 

into credibility.11 Precisely where the Immigration delegate had suspected the Iranian 

man of using the asylum system to migrate to a more comfortable life with his family, 

Member Cipolla reads (or perhaps calculates) plausibility. For the latter decision-maker, 

the applicant’s “long continuum of political activity,” “compounded by the fact that his 

daughter married an Australian citizen who is of the Bahai faith,” when “cumulatively 

considered,” amount to satisfactory evidence that “the applicant has a well-founded fear 

                                                 

 
9
 Ibid., § 75. It is unclear where the figure of AU$500,000 came from. 

10
 Ibid., § 86. Note that the applicant’s wife is also an “applicant,” although her fortunes demand entirely 

on her husband’s. The Tribunal does not directly hear any of her claims; she will receive a Protection 

Visa if her husband does by virtue of belonging to the same “family unit” as a refugee. See Ibid., § 8. 
11

 Credibility assessment is one of the most important aspects of the process for the asylum seeker’s 

fortunes. See Michael Kagan, “Is Truth in the Eye of the Beholder? Objective Credibility Assessment in 

Refugee Status Determination,” Georgetown Immigration Law Journal 17 (2003): 367–415; Jenni 

Millbank, “‘The Ring of Truth’: A Case Study of Credibility Assessment in Particular Social Group 

Refugee Determinations,” International Journal of Refugee Law, 2009; Laura Smith-Khan, “Telling 

Stories: Credibility and the Representation of Social Actors in Australian Asylum Appeals,” Discourse & 

Society 28, no. 5 (2017): 512–34. 

https://paperpile.com/c/XwO1MP/cKCQo+1nLjA+Zfz8R/?prefix=Credibility%20assessment%20is%20one%20of%20the%20most%20important%20aspects%20of%20the%20process%20for%20the%20asylum%20seeker's%20fortunes.%20See,,
https://paperpile.com/c/XwO1MP/cKCQo+1nLjA+Zfz8R/?prefix=Credibility%20assessment%20is%20one%20of%20the%20most%20important%20aspects%20of%20the%20process%20for%20the%20asylum%20seeker's%20fortunes.%20See,,
https://paperpile.com/c/XwO1MP/cKCQo+1nLjA+Zfz8R/?prefix=Credibility%20assessment%20is%20one%20of%20the%20most%20important%20aspects%20of%20the%20process%20for%20the%20asylum%20seeker's%20fortunes.%20See,,
https://paperpile.com/c/XwO1MP/cKCQo+1nLjA+Zfz8R/?prefix=Credibility%20assessment%20is%20one%20of%20the%20most%20important%20aspects%20of%20the%20process%20for%20the%20asylum%20seeker's%20fortunes.%20See,,
https://paperpile.com/c/XwO1MP/cKCQo+1nLjA+Zfz8R/?prefix=Credibility%20assessment%20is%20one%20of%20the%20most%20important%20aspects%20of%20the%20process%20for%20the%20asylum%20seeker's%20fortunes.%20See,,
https://paperpile.com/c/XwO1MP/cKCQo+1nLjA+Zfz8R/?prefix=Credibility%20assessment%20is%20one%20of%20the%20most%20important%20aspects%20of%20the%20process%20for%20the%20asylum%20seeker's%20fortunes.%20See,,
https://paperpile.com/c/XwO1MP/cKCQo+1nLjA+Zfz8R/?prefix=Credibility%20assessment%20is%20one%20of%20the%20most%20important%20aspects%20of%20the%20process%20for%20the%20asylum%20seeker's%20fortunes.%20See,,
https://paperpile.com/c/XwO1MP/cKCQo+1nLjA+Zfz8R/?prefix=Credibility%20assessment%20is%20one%20of%20the%20most%20important%20aspects%20of%20the%20process%20for%20the%20asylum%20seeker's%20fortunes.%20See,,
https://paperpile.com/c/XwO1MP/cKCQo+1nLjA+Zfz8R/?prefix=Credibility%20assessment%20is%20one%20of%20the%20most%20important%20aspects%20of%20the%20process%20for%20the%20asylum%20seeker's%20fortunes.%20See,,
https://paperpile.com/c/XwO1MP/cKCQo+1nLjA+Zfz8R/?prefix=Credibility%20assessment%20is%20one%20of%20the%20most%20important%20aspects%20of%20the%20process%20for%20the%20asylum%20seeker's%20fortunes.%20See,,
https://paperpile.com/c/XwO1MP/cKCQo+1nLjA+Zfz8R/?prefix=Credibility%20assessment%20is%20one%20of%20the%20most%20important%20aspects%20of%20the%20process%20for%20the%20asylum%20seeker's%20fortunes.%20See,,
https://paperpile.com/c/XwO1MP/cKCQo+1nLjA+Zfz8R/?prefix=Credibility%20assessment%20is%20one%20of%20the%20most%20important%20aspects%20of%20the%20process%20for%20the%20asylum%20seeker's%20fortunes.%20See,,
https://paperpile.com/c/XwO1MP/cKCQo+1nLjA+Zfz8R/?prefix=Credibility%20assessment%20is%20one%20of%20the%20most%20important%20aspects%20of%20the%20process%20for%20the%20asylum%20seeker's%20fortunes.%20See,,
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of being persecuted in Iran for a Convention reason, namely his political opinion.”12 

This would seem to settle the question of “why now” and the document closes. Justice 

has been done; and through the publication of the decision record, we have seen it to be 

done. 

However, the September statutory declaration—as it addresses “why now”—

raises an even more curious point, one that Member Cipolla apparently never poses to 

the applicant. Having completed the burdensome process of applying for a protection 

visa, having attended an interview with the Immigration Department, having received a 

rejection notification, and having appealed to the Refugee Review Tribunal, the 

applicant now declares, “If I wanted to secure permanent residence in Australia, my 

daughter could sponsor us under the Parent visa category.”13 It is difficult to explain 

why Cipolla does not pursue this further, if only to establish why the applicant is taking 

such a difficult and invasive route to effective protection from Iran, since he has 

“solemnly and sincerely” declared that an easier one is open to him.14 On the surface, 

this seems no less confusing than “why now.” One suspects that few of Cipolla’s “many 

refugees from many countries” fleeing persecution for their political opinions had the 

option of a daughter able to sponsor a residency application in Australia. Although there 

may be a perfectly reasonable explanation, nothing in the record indicates that Cipolla 

sought it.15 And here we can point to another noteworthy absence in the document, less 

                                                 

 
12

 1007183 [2010] RRTA 930, § 138-40, 144-45 (emphasis added). 
13

 Ibid., § 23.23. 
14

 Ibid., § 23.1. 
15

 Incidentally, I suspect that the reason is the applicant’s son, who is in Iran, post-surgery and very 

unwell. While the daughter can sponsor her parents, she cannot sponsor her brother. As the decision 

record notes at the outset, a person “who is a member of the same family unit as a non-citizen…to whom 
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surprising but no less important. While Cipolla labored over the document that became 

decision record 1007183 [2010] RRTA 930, while he carefully organized and 

deliberated the long and complex story, the Australian army was stationed in countries 

either side of Iran, where over one million Afghani and Iraqi refugees had sought 

asylum.16 That is, through Cipolla’s decision, the Australian state fulfilled its 

international humanitarian obligations to protect an Iranian from his “fundamentalist 

government,” which was concurrently hosting enormous numbers of people displaced 

from countries under Australian military occupation.17 

These incongruities, absent from Cipolla’s record, suggest the possibility of 

reversing the question of “why now” and posing it of decision record 1007183 [2010] 

RRTA 930 itself; they suggest that we direct attention to its temporal, historical, 

speculative, and curiously financial logics and codes, to its strategies and its 

conceptions of evil and justice. This is to begin to ask: what function does this decision 

record serve as it publicly documents the asylum claim of a man from a country wedged 

between two occupied lands, who can apparently obtain permanent residence in 

Australia through other means? What could it mean that this country is the venue of the 

Islamic Revolution, when the protagonist of the story is a wealthy and articulate 

political activist offering a “comprehensive 30 year history of Iran,” once a member of a 

                                                 

 
Australia has protection obligations under the Convention” is also eligible for a protection visa. See Ibid., 

§ 8. (This family reunification criterion was removed in 2014.) 
16

 See the UNHCR Population Statistics Database, http://popstats.unhcr.org/en/overview.  
17

 Cipolla refers to the Iranian government as “fundamentalist” in 1007183 [2010] RRTA 930, § 37 and 

119. 
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communist party, a participant in the Green Movement demonstrations, whose daughter 

married into a religious minority, whose relative is a cleric in Qom?  

B. Public Recantations 

Before coming to such questions, we must consider how to read this public 

document—how to imagine it, how to approach it, how to position ourselves in relation 

to it. The growing and interdisciplinary scholarship on refugee status determination 

(RSD)—the process that generated our decision record—offers some instructive 

possibilities, even occasionally taking up files from the Refugee Review Tribunal of 

Australia and its counterparts in other countries. 

One of the earliest concerns of scholars of asylum processing was the practice of 

state and UN authorities assessing an asylum seeker’s “credibility.” Since normal 

evidentiary rules cannot apply to asylum processing due to the difficult circumstances 

of flight, the various criteria for assessing the credibility of an asylum seeker’s story 

unsurprisingly attracted the interest of legal scholars. In 2003, Michael Kagan’s article 

for the Georgetown Immigration Law Journal set about articulating then-current 

practices in careful detail and recommending improvements.18 From here, scholars from 

various disciplines adopted overwhelmingly critical positions on the topic.19 Jenni 

                                                 

 
18

 Kagan, “Is Truth in the Eye of the Beholder? Objective Credibility Assessment in Refugee Status 

Determination.” 
19

 See, for instance, Jenni Millbank, “From Discretion to Disbelief: Recent Trends in Refugee 

Determinations on the Basis of Sexual Orientation in Australia and the United Kingdom,” The 

International Journal of Human Rights 13, no. 2–3 (June 1, 2009): 391–414; Helen Baillot, Sharon 

Cowan, and Vanessa E. Munro, “Seen but Not Heard? Parallels and Dissonances in the Treatment of 

Rape Narratives across the Asylum and Criminal Justice Contexts,” Journal of Law and Society 36, no. 2 

(2009): 195–219. 

https://paperpile.com/c/XwO1MP/cKCQo
https://paperpile.com/c/XwO1MP/cKCQo
https://paperpile.com/c/XwO1MP/PMJiO+vW2mV/?prefix=See%2C%20for%20instance%2C,
https://paperpile.com/c/XwO1MP/PMJiO+vW2mV/?prefix=See%2C%20for%20instance%2C,
https://paperpile.com/c/XwO1MP/PMJiO+vW2mV/?prefix=See%2C%20for%20instance%2C,
https://paperpile.com/c/XwO1MP/PMJiO+vW2mV/?prefix=See%2C%20for%20instance%2C,
https://paperpile.com/c/XwO1MP/PMJiO+vW2mV/?prefix=See%2C%20for%20instance%2C,
https://paperpile.com/c/XwO1MP/PMJiO+vW2mV/?prefix=See%2C%20for%20instance%2C,
https://paperpile.com/c/XwO1MP/PMJiO+vW2mV/?prefix=See%2C%20for%20instance%2C,
https://paperpile.com/c/XwO1MP/PMJiO+vW2mV/?prefix=See%2C%20for%20instance%2C,
https://paperpile.com/c/XwO1MP/PMJiO+vW2mV/?prefix=See%2C%20for%20instance%2C,
https://paperpile.com/c/XwO1MP/PMJiO+vW2mV/?prefix=See%2C%20for%20instance%2C,
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Millbank, for example, studied over 1,000 asylum decisions in Australia, Canada, the 

UK, and New Zealand in which sexual orientation formed the core of the protection 

claim. In her research, credibility assessment emerged as the most salient factor to 

success; and she identified a number of related problems in these under-resourced, 

lower-level decision-making bodies.20  

This attention to credibility assessment also gave rise to analyses of what has 

been dubbed the “culture of disbelief”—or, in one case, the “culture of denial”—that 

prevails in the institutions entrusted to process asylum seekers.21 These studies in turn 

lead intuitively to the problem of relying on “country of origin information” as the 

arbiter of independent, objective truth, and the impact of live interpretation on 

establishing a “credible” story.22 More generally, they also pushed scholars to take up 

issues arising out of the incongruities between the legal setting of RSD and the 

culturally situated “tales of suffering” that asylum seekers are required to narrate.23 

Addressing specifically the role of narration in this context, Marita Eastmond’s 

                                                 

 
20

 Millbank, “From Discretion to Disbelief: Recent Trends in Refugee Determinations on the Basis of 

Sexual Orientation in Australia and the United Kingdom”; for more on issues connected to sexuality and 

the asylum process, see Katherine Fobear, “Queer Settlers: Questioning Settler Colonialism in LGBT 

Asylum Processes in Canada,” Refuge: Canada’s Journal on Refugees 30, no. 1 (May 6, 2014), 

http://refuge.journals.yorku.ca/index.php/refuge/article/view/38602. 
21

 James Souter, “A Culture of Disbelief or Denial? Critiquing Refugee Status Determination in the 

United Kingdom,” Oxford Monitor of Forced Migration 1, no. 1 (2011): 48–59; Sarah Gibson, 

“Testimony in a Culture of Disbelief: Asylum Hearings and the Impossibility of Bearing Witness,” 

Journal for Cultural Research 17, no. 1 (March 1, 2013): 1–20; Nando Sigona, “The Politics of Refugee 

Voices: Representations, Narratives, and Memories,” in The Oxford Handbook of Refugee and Forced 

Migration Studies, ed. Elena Fiddian-Qasmiyeh et al. (New York: Oxford University Press, 2014), 374. 
22

 Robert Gibb and Anthony Good, “Do the Facts Speak for Themselves? Country of Origin Information 

in French and British Refugee Status Determination Procedures,” International Journal of Refugee Law 

25, no. 2 (2013): 291–322; Robert Gibb and Anthony Good, “Interpretation, Translation and Intercultural 

Communication in Refugee Status Determination Procedures in the UK and France,” Language and 

Intercultural Communication 14 (2014): 385–99. 
23

 Anthony Good, “Tales of Suffering: Asylum Narratives in the Refugee Status Determination Process,” 

West Coast Line 44 (2011): 78–88. 

https://paperpile.com/c/XwO1MP/PMJiO+MYPtO/?prefix=,for%20more%20on%20issues%20connected%20to%20sexuality%20and%20the%20asylum%20process%2C%20see
https://paperpile.com/c/XwO1MP/PMJiO+MYPtO/?prefix=,for%20more%20on%20issues%20connected%20to%20sexuality%20and%20the%20asylum%20process%2C%20see
https://paperpile.com/c/XwO1MP/PMJiO+MYPtO/?prefix=,for%20more%20on%20issues%20connected%20to%20sexuality%20and%20the%20asylum%20process%2C%20see
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generative 2007 survey insists that RSD is “cultural to its core,” urging that scholars of 

refugee narratives take heed of the radically unequal power relations in asylum 

processes, and noting the impossible demands of law’s “metanarratives of truth and 

credibility” in the context of variables like memory, trauma, affect, and translation.24 

Many scholars followed this call, attuning their studies to questions of narrative 

and representation, and the literature has developed richly as a result. The majority of 

this work understandably explores the kinds of power imposed on the asylum seeker in 

her encounter with the asylum system and the subjectivities that crystallize out of it, and 

particularly how this is prejudicial to an asylum seeker’s chances. We find a hallmark of 

this work in the fourth chapter of Didier Fassin’s Humanitarian Reason, “Truth Ordeal: 

Attesting Violence for Asylum Seekers.”25 Meanwhile, studies by Jouni Häkli et al and 

Matthew Zagor home in on the “performativity” inherent in producing asylum stories 

in, respectively, the UNHCR in Cairo and Australia, making extensive use of Deleuzian 

and Butlerian theory.26 And Sara Gibson explores the very possibility of asylum 

testimony in the British “culture of disbelief,” working from the Derridean idea that all 

testimony is predicated on belief, requiring an addressee that either believes or 

disbelieves.27 

                                                 

 
24

 Marita Eastmond, “Stories as Lived Experience: Narratives in Forced Migration Research,” Journal of 

Refugee Studies 20 (2007): 251, 258–60. 
25

 Didier Fassin, Humanitarian Reason: A Moral History of the Present, trans. Rachel Gomme (Berkeley: 

University of California Press, 2012), 109ff. 
26

 Matthew Zagor, “Recognition and Narrative Identities: The Legal Creation, Alienation and Liberation 

of the Refugee” (Australian National University, College of Law, August 9, 2011); Jouni Häkli, Elisa 

Pascucci, and Kirsi Pauliina Kallio, “Becoming Refugee in Cairo: The Political in Performativity,” 

International Political Sociology 11, no. 2 (2017): 185–202. 
27

 Gibson, “Testimony in a Culture of Disbelief,” 6. 
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Coming closer to the concerns of the present study, Anthea Vogl studies the 

narrative demands imposed on asylum seekers in published decisions from the Refugee 

Review Tribunal of Australia. Attentive to the intersections of law and narrative, she 

concludes that such demands compromise the asylum seeker’s credibility, particularly 

the narrative’s temporal ordering and its mandatory beginnings and ends.28 More 

recently, Laura Smith-Khan’s study in Discourse and Society analyzed 27 published 

decisions, focusing on their prevailing “language ideologies.” Here, Smith-Khan 

elaborates the discursive positions of key actors in the process—the “applicant,” 

“interpreter,” “decision-maker,” etc.—and suggests that many negative credibility 

assessments can be traced to the erroneous assumption that the asylum seeker is the sole 

or sovereign author of her story.29 Finally, Agnes Woolley locates the fundamental issue 

facing the asylum seeker in the fallacies of a process that relies on narrative while 

assuming an ontological or “discoverable truth.” Using Joseph Slaughter’s work on the 

literary forms of human rights law, Woolley shows how the asylum seeker, as social 

outsider, must seek “civic incorporation” by adopting the civic order’s narrative 

techniques, particularly the bildungsroman.30  

This brief survey offers a number of fruitful ways to approach decision record 

1007183 [2010] RRTA 930, which would strive to elucidate the vagaries of the 
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 Anthea Vogl, “Telling Stories from Start to Finish: Exploring the Demand for Narrative in Refugee 
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form of human rights law. See Agnes Woolley, “Narrating the ‘Asylum Story’: Between Literary and 

Legal Storytelling,” Interventions 19, no. 3 (2017): 376–94; see also Joseph Slaughter, Human Rights, 

Inc.: The World Novel, Narrative Form, and International Law (Fordham University Press, 2007), 19ff. 
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experience of the Iranian applicant at its center: the shortcomings or unfairness of the 

procedure, the limitations and demands placed on his narrative and testimony, or the 

subjectivities he must “become” or “perform.” Notwithstanding the breadth and 

importance of this literature and the perspectives it generates, Member Cipolla’s 

decision record itself suggests an alternative and promising approach that would permit 

us to attend to other antagonisms in the file, less developed in the field. 

In the section headed, COUNTRY INFORMATION, Cipolla pastes long 

excerpts from the Wikipedia entry on the “Tudeh Party of Iran,” as it appeared in 

October 2010. This includes two sections, one on the party’s formation and one on its 

fortunes under the Islamic Republic, with the latter divided into the subsections, 

“Suppression” and “Current Status.” The first of these subsections recounts the 

infamous confessions or “public recantations” of the Tudeh leadership from 1983-84, 

when almost all prominent figures of the party appeared in videos either individually or 

in a joint “roundtable discussion” to confess to treason, subversion, and other 

“horrendous crimes,” and to proclaim the superiority of the new Islamic government 

over atheistic Marxist-Leninism. From Cipolla’s selection, we learn that the Tudeh 

recantations reached their “grand finale” in May 1984 when the party’s main 

theoretician and co-founder Ehsan Tabari appeared on television. After more than 50 

years of leftist writing and activity, Tabari told viewers that his imprisonment after 1982 

had afforded him the opportunity to read “great Islamic thinkers like Ayatollah 

Motahhari,” leading him to repudiate his life’s work as “defective, damaging, and 



 

 

 

13 

 

 

totally spurious.”31 The source for this information on Wikipedia—Ervand 

Abrahamian’s work on prisons and public recantations in modern Iran—quips that 

“Tabari’s prison experiences must rival those of Saul on the road to Damascus.”32 

Without suggesting that we can know Cipolla’s precise motives for including 

this information, the function of the excerpts in the record is fairly transparent. Through 

them, the Tribunal verifies the applicant’s claim that he faced persecution from 

authorities due to his membership to the Tudeh Party.33 The information first allows 

Cipolla to test the applicant’s background knowledge of the Party’s foundation, 

indicating his familiarity with it; and the recantations demonstrate that party 

membership can lead to “suppression” or “persecution.” This implies that Cipolla read 

and interpreted the Tudeh recantations as something approximating persecution, a 

violation of due process, a breach of human rights. The actual content of these 

recantations—Tabari’s confession, his repudiation of the Party and of Marx, his 

celebration of Motahhari—holds no direct meaning, truth, falsity or justice for Cipolla. 

The record of Tabari’s recantation does not confirm or disconfirm anything about the 

Tudeh party or its activities, but instead speaks volumes about the narratives produced, 

the histories authorized, the justice conceived, and the actors condemned and endorsed 

by the Islamic Republic.  

                                                 

 
31

 1007183 [2010] RRTA 930, § 102. 
32

 Ervand Abrahamian, Tortured Confessions: Prisons and Public Recantations in Modern Iran 

(Berkeley: University of California Press, 1999), 205. 
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 Indeed, as Cipolla lays out his final determinations, he notes that the applicant was able to “correctly 

name the leader of the party” and “provide consistent evidence to the Tribunal with regard to the Tudeh 

Party’s objectives and its political platform.” See 1007183 [2010] RRTA 930, § 121-22. 
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We find a direct expression of this idea in Abrahamian’s book, the single source 

cited in the Wikipedia excerpts on the recantations, and presumably Cipolla’s ultimate 

source as well. Linking the Tudeh recantations to the European Inquisitions, Stalinist 

Russia, and Maoist China, Abrahamian identifies a singular, shared function: a “grand 

theater staged by the authorities as positive propaganda for themselves and as negative 

propaganda against their real and imagined enemies.” The positive element is a 

reaffirmation of the official version of reality, truth, and history; and the negative 

element proclaims the depravity and inhumanity of official enemies.34  

More or less precisely, this characterizes Cipolla’s reading of the Tudeh 

recantations and Ehsan Tabari’s televised statement. With regard to our Iranian 

applicant’s statement and the venue that demanded it, we have seen various approaches 

in recent scholarly literature, and noted the prevailing occupation with the subjectivities 

that crystallize out of the encounter and the detrimental effect this has on the asylum 

seeker’s fortunes. Without detracting from the importance of such perspectives, they 

often do not address the positive labor performed by public documents like decision 

record 1007183 [2010] RRTA 930 in service of the asylum system and its broader 

discourse of liberal human rights. Put crudely and following Member Cipolla’s lead, we 

might ask what happens if we read the applicant’s statement as a recantation; or if we 

read the Tribunal as a “grand theatre.” What happens when we reverse the relation of 

desperate asylum seeker before the powerful state and consider how the liberal state 

depends on its asylum applicants, turning to the discursive and ideological work that 

                                                 

 
34

 Abrahamian, 6–7. 
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public documents such as 1007183 [2010] RRTA 930 perform in its service? As Michel 

Foucault notes in his 1979 letter to the first post-Revolution Prime Minister of Iran, 

Mehdi Bazargan, “trials are always the touchstone...because here authorities operate 

without a mask. They submit themselves to judgment when they judge.”35 

Taking such an approach mitigates the need to draw sharp distinctions between 

the conscious, agential acts or intended meanings in the document, and its precritical 

determinants or unintended significations. Or, certainly, there is no longer any reason to 

privilege the former over the latter in our analysis. This means, for example, that it does 

not concern us that Cipolla believes that he has “a tendency to set high and sometimes 

unrealistic standards for my clients which can lead to hopes being dashed.”36 In a word, 

focusing on subject-position rather than subject, system rather than subjectivity, the 

present thesis departs from existing literature on asylum processing, enabling it to 

approach different conclusions. Decision Record 1007183 [2010] RRTA 930 thus offers 

us an initial question, “why now,” and a starting point for approaching it.   

C. The Member and the Historian 

To thus depart from existing scholarship on credibility and asylum processing—

so to follow Member Cipolla’s implicit reading of the Tudeh recantations as a 

production of history—requires careful attention to the precise relation of law and 

history, or legal and historical judgements. This, of course, is not entirely absent from 
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the literature. The above discussion of “reading” the legal statements of asylum seekers 

and the Tudeh recantations merge on a crucial relation between law and narrative, or 

between law and the narrative representation of reality—“history,” to put it more 

plainly.37 However, the more precise implications of this relationship of law and history 

are rarely pursued.  

Firstly, it should be noted that this relation emerges quickly in decision record 

1007183 [2010] RRTA 930, a legal document in which we find the extensive use of a 

number of the structures, strategies, methods, verbal forms, and temporalities that 

characterize modern historical writing—and where the applicant's narrative is tested 

against the Tribunal’s understanding of the Islamic Republic’s three-decade history.  

Most broadly, we can observe the way its structure neatly corresponds to a 

model undergraduate history essay. Opening with an introduction that sets out the scope 

and validity of the hearing, the document then introduces its theoretical framework—the 

law relevant to asylum determination and its treatment by experts in the Australian High 

Court—before defining its key term, the “refugee.” This accomplished, the document 

engages a primary source in the form of the Iranian applicant, who serves as a “native 

informant” in Gayatri Chakravorty Spivak’s meaning, translating his culture and history 

for the benefit of the researcher.38 Next, the document interrogates this primary source 

against a selection of secondary sources, independent “country information” from 

                                                 

 
37

 More specifically, we saw this in Agnes Woolley’s work, which leant on Slaughter’s study of the 
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Human Rights Watch, the US Department of State, the UK Home Office, and others, 

replete with citations. The document closes by offering both a conclusion to its 

investigation—that Iran languishes under a fundamentalist, Islamic government—and a 

kind of prognosis: the applicant will be persecuted if he returns. 

Here, we can understand this conclusion with Hayden White as the demand for 

closure in historical narrative, as opposed to a chronicle’s mere termination. This 

closure typically imparts a moral meaning, a point or reason, which it makes in 

reference to a fixed social system, there being no other way to conclude a narrative 

account from the mess of reality.39 At the same time, we might approach the prognostic 

element of the decision record with Reinhart Koselleck, who identifies it as a 

cornerstone in the development of modern historical thought. Defined against a 

prophetic orientation to history, which transgresses “the bounds of calculable 

existence,” prognosis attempts to contain the future to a range of finite possibilities 

ranked by plausibility, as deduced from past and present events.40 This is a fitting 

description of the “future test” introduced above. 

In general terms, there is nothing novel about observing and analyzing the 

theoretical and practical interrelations of modern, positive legal codes and modern 

historiography. Samera Esmeir’s study of the legal reforms in Egypt under British 

colonial rule, which installed a judicial system based on secular code in place of Islamic 

legal practices, insists that we read reformist legal literature as history. Tracking 
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 Hayden White, “The Value of Narrativity in the Representation of Reality,” in The Content of the 

Form, ed. Hayden White (Baltimore: The John Hopkins University Press, 1987), 22–24. 
40

 Reinhart Koselleck, Futures Past: On the Semantics of Historical Time, trans. Keith Tribe (New York: 

Columbia University Press, 2004), 18–19. 

https://paperpile.com/c/XwO1MP/Jlea/?locator=22-24
https://paperpile.com/c/XwO1MP/Jlea/?locator=22-24
https://paperpile.com/c/XwO1MP/Jlea/?locator=22-24
https://paperpile.com/c/XwO1MP/Jlea/?locator=22-24
https://paperpile.com/c/XwO1MP/W8QkW/?locator=18-19
https://paperpile.com/c/XwO1MP/W8QkW/?locator=18-19
https://paperpile.com/c/XwO1MP/W8QkW/?locator=18-19
https://paperpile.com/c/XwO1MP/W8QkW/?locator=18-19


 

 

 

18 

 

 

Egyptian legal publications, Esmeir observes an epistemic rupture from either side of 

the reforms, signaling a radical reorientation to past and future. Beginning with the first 

issue of the new legal journal, al-Huqũq, Esmeir presents a synchronous temporality, 

where “the minute, the day, the year, the decade, hundreds of decades constitute a 

singularity before the Creator.” In such an account, there is no possibility of complete 

historical break, nor linear progress. The fixity of law, a consequence of the fixity of the 

Creator’s nomos and cosmos, generates a cyclical movement of time in history with a 

tradition anchored in the past.41  

Yet within two years—spurred by the very form of modern law and its 

imperatives to uniformity, order, concision, and centralized, secular authority—Esmeir 

observes in the same journal the most blatant historicism.42 The past is studied as past, 

and thus estranged and reorganized into a stadial narrative that compelled Egyptian 

legality to progress forward.43 As Koselleck predicts, this reorientation to the past also 

configured entirely new perspectives on the future.44 That is, as modern law’s self-

referential cycle historicized the past, engorging on its own repetition, it also needed to 

project itself into a future hollowed of its previous expectations. The subject of this 

secular future is the human, simultaneously source (as author) and telos of modern law, 

achieved through a historical process of legal reform progressing along an evolutionary 
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arc.45 To be fully human now means to be protected by modern secular law; to be 

outside such legalities is to be less than fully human, hence the novel risk of 

dehumanization. Esmeir’s modern subject, the juridical human, depends for its 

existence on recognition by secular law and a stadial conception of historical progress.46 

Immediately, we might observe this in the RRT, as Member Cipolla determines that the 

Iranian applicant was living under a “fundamentalist government” that breached his 

human rights, and so recognizes him as a refugee, bringing him under secular Australian 

law and into humanity.47 

Also straddling premodern and modern legal texts, Carlo Ginzburg explores the 

intricate relation between the work of judges and historians in a reconstruction of the 

late-twentieth-century murder trial of Italian leftist, Adriano Sofri, in light of a career 

spent studying documents from the Roman Inquisitions. This comparison of 

Inquisitional trials and those of leftists in the 1980s is of course familiar from 

Abrahamian’s study of the Tudeh recantations. For Ginzburg, the relation between 

judge and historian emerges out of each profession’s orientation to proof and rhetoric: a 

shared preoccupation with determining reality from evidence through narrative. The 

affinity develops explicitly after the French Revolution, as Schiller and Hegel observe 

the double meaning of “verdict” or “judgement,” such that history becomes the 
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judgement of the world—a secularized Christian judgement, administered now 

according to the higher interests of the state.48 

 Ginzburg is nonetheless careful to note crucial differences between the judge 

and the historian, located in certain standards and methods in which the judge cannot 

follow the historian. These include the far higher threshold of proof that judges require 

to decide that particular actions or events actually occurred; that judges cannot consider 

events that did not (or have not yet) happened; and, relatedly, that judges cannot 

proceed from falsified or unverified documents.49 On precisely these points, where the 

judge must stop, the tribunal member proceeds with the historian. The criteria for 

judgement in the Tribunal is explicitly lower than evidentiary proof in courts of law, 

aiming instead to decide the “credibility” of an account of the past, in order to 

determine its implications in the “reasonably foreseeable future.”50 To documents, we 

saw that the Iranian applicant’s statement to the Tribunal uses as evidence an arrest 

warrant in Iran that he had never seen, had only heard about from his brother.51  

These theoretical and practical connections between legal process and historical 

narrative, between modern law and historiography, and between the Member and the 
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Historian, reinforce the possibility of reading decision record 1007183 [2010] RRTA 

930 as a work of history. In the first instance, this requires a close, textual engagement 

with the file and the documents it invokes, subjecting it to the same standards of critique 

we would for any other historical work. In so doing, the familiar division of primary and 

secondary sources quickly erodes. It is no longer tenable to pluck this file from its 

archive of over 36,000 similar primary documents and instrumentalize it to make a 

critical intervention in secondary scholarly literature. Much as one might read the 

record from the Inquisitions or Tabari’s recantation, such an approach would avoid 

reading the file for its empirical data, and instead critically assess its literariness, its 

representations, and particularly its philosophy of history. This method has been 

described as “slow overreading,” a deliberate effort to explore the fine spatialities and 

temporalities in a document, even an apparently ordinary or unspectacular one, such as 

decision record 1007183 [2010] RRTA 930.52  

D. Decision Record 

The foregoing implies that decision record 1007183 [2010] RRTA 930 

documents a legal decision and a historical judgement, a claim with far-reaching 

implications. It attracts questions of sovereignty, judgement, and justice in modern 

states, suggesting that they apply simultaneously to legal processes and the authorizing 

of historical truth. Moreover, it indicates a space between the forms and rules of modern 
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law and historiography, and the respective functions of the member and the historian as 

they apply these formal rules to concrete content. This space opens in the act of 

decision: with evidence, codes, and a set of methods before them, the member and the 

historian must decide. In our case, Member John Cipolla of the Refugee Review 

Tribunal oversees the fate of the Iranian applicant, and a history of the Islamic Republic 

of Iran.  

Both the decision record itself and the earlier discussion of judges, members, 

and historians raise a vague distinction between secular and theological legal-historical 

imaginaries. The Tribunal and its country information mark the Islamic Republic as 

“theocratic,” presumably distinguished from their own secularism. Esmeir’s account 

describes the consequences of secularizing reforms of Egyptian law, constitutive of a 

new philosophy of history and leading eventually to the new possibility of 

dehumanization. And a key plank of Ginzburg’s association of judge and historian 

rested on a secularized form of the Christian world judgement in the name of the state.  

In these moments, “secularism” does not denote the neutral circumscription of 

religion to private life, demystifying and rationalizing the public social contract. 

Instead, it reconfigures life under new authorities with unpredictable outcomes.53 

Moreover, the secular order is not simply what remains when religion is subtracted; it 

has its own positive form and content, retaining and transmuting certain theological 
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features.54 These comments apply in Egypt, Iran, and in the Refugee Review Tribunal 

of Australia. Acknowledging this offers this study additional and significant horizons. 

With Peter Fitzpatrick, we may see in practices of slow, attentive reading of law the 

potential to make visible “the theological remnants in putatively secular formations.”55 

This calls to mind Carl Schmitt’s famous dictum, that “all significant concepts 

of the modern theory of the state are secularized theological concepts.”56 And through 

Schmitt, we can begin to organize the messy notion of a legal and historical decision to 

conceive it as irreducible to law or legal form, holding within it the true kernel of 

sovereignty in the liberal legal order. This intends the foundational, sovereign act of 

deciding the exception, determining the spaces and times of emergency in which the 

law does not apply.57 However, even in “normal” times and places, such as October 

2010 in Sydney, all juristic decisions require an “autocratic imposition,” a “moment of 

indifference” in the application of legal idea to concrete content.58 Here, Schmitt 

observes the conceptual independence of the two elements in the term, “legal order,” 

such that the legal norm always requires an independent sovereign order.59 The 

historian, or any academic or authority reading and representing past reality, is faced 
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 See Ruth Buchanan, Stewart Motha, and Sundhya Pahuja, “Introduction,” in Reading Modern Law: 
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 Carl Schmitt, Political Theology: Four Chapters on the Concept of Sovereignty, trans. George Schwab 

(Chicago: The University of Chicago Press, 1985), 36. 
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 Schmitt, 30–31. 
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 Schmitt, 12. 
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with a homologous imperative to decide.60 Notwithstanding the precritical contents and 

forms that constitute historical accounts (many of which come up in this thesis), any 

concrete work of history contains something approximating an “autocratic imposition,” 

and likely very many “moments of indifference.”61 

In this way, both kinds of decision—legal and historical—operate in file 

1007183 [2010] RRTA in merged but insoluble ways. We might see this flagged in the 

emboldened and capitalized words that define our document on its cover page, its title 

of sorts, DECISION RECORD. Much as Schmitt exposed the independence of “legal” 

and “order,” this title can also disintegrate into two separate concepts, suggesting that 

we consider the document as “decision” and as “record.” That is, we read it as a juristic 

decision, as a historical record, and attend to the connections between these.  

This thesis will proceed along precisely these lines, treating first the document’s 

philosophy of history: its formal structures, methods, strategies, and temporalities, 

especially its constitutive orientation to the future. More specifically, this chapter 

identifies and develops the “speculative realism” that defines the document’s 

epistemological coordinates through its citations, orientation to evidence, and reasoning; 

and develops the implications of the record’s commitment to “credibility” for both 

applicant and imagined readers, the audience in the grand public theatre.62 Next, the 
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thesis takes up the document as “decision,” homing in on its legal and historical 

conceptions of evil and justice. In a general sense, since this is a refugee status 

determination, an obvious approach might be through Hannah Arendt’s theorization of 

the figure of the refugee and its elaboration by Giorgio Agamben, which has in turn set 

the coordinates for much contemporary study of the refugee as incarnating Schmitt’s 

exception.63 However, this thesis is committed to responding to this document and its 

content, meaning here the Iranian Revolution, the Islamic Republic, and the applicant’s 

narrative. The move from “record” to “decision” will thus attempt to identify the 

function of this specific content within the document’s formal structures, observing the 

tautological and casuistic function of secular law, which is itself posited and confirmed 

at once as the form and content of justice, and the means and telos of history. 

The thesis concludes by connecting its two major discussions, by reintegrating 

the decision and record of 1007183 [2010] RRTA 930 as situated in its time, returning 

to the original question of the decision record and the thesis, “why now.” More 

specifically, this asks what implications do the preceding chapters have when we locate 

this file in 2010 and watch it treat the period 1979-2010, spanning the development of 

neoliberal ideology, finance capital, and their speculative epistemologies; the end of 
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https://paperpile.com/c/XwO1MP/XyrGg+NR198+KwUJg+IdJyA+NMGpu+5jzRn+IoQyJ/?prefix=For%20Arendt%2C%20see%20particularly,and,for%20three%20different%20engagements%20with%20Arendt%20on%20the%20questions%20of%20rights%20and%20refugees%2C%20see,,,and%20for%20recent%20works%20developing%20Agambenian%20theory%20in%20regard%20to%20refugees%2C%20see,and&locator=,267ff,,,,,
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“existing” socialism in 1989 and the dilution of leftist revolutionary politics; and the 

rise of various forms of modern political Islam. 

E. Deciding Why Now 

Finally, it would be less than fully honest to not personally address the question 

Cipolla posed of the Iranian applicant, and which I have since posed decision record 

1007183 [2010] RRTA 930. Why this project now?  

The long answer lies in what follows, but there are motivations and determinants 

that are in certain ways personal and precritical, and will remain so even after their 

acknowledgement. The most important, as I see it, comes from the salience of the 

asylum system in my lifetime as a venue of political struggle, both across the world and 

particularly in Australia. At a moment when activists in Australia and beyond are 

fighting to hang on to the vestiges of this system as it is dismantled by a resurgent 

political right, I want to explore its limitations, and the consequences of these 

limitations, even (or especially) when it functions at its fairest and most efficient, when 

applied fully and correctly, as in Member Cipolla’s 2010 decision record.  

This thesis critiques the asylum system, operating expediently and in accord 

with due process, as a system based on an economy of asylum stories, individualized 

and thus curtailed to the experiences of a single person, privileging the exigency of 

bodies in pain and the rights to freedom of expression and the protection of property. 

This is to say that even before coming to this document, I had hoped to study the 

hegemonic philosophy of history in a system that authorizes and reauthorizes particular 

historical narratives while precluding the deeper and longer, collective and combined, 
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structural and economic histories that far better account for the mass phenomenon of 

refugeehood in our time. Such histories, in turn, recommend radically different ways of 

understanding refugeehood, and dictate radically different imperatives for responding to 

it in the present. 

Following the exigencies of its own theoretical and methodological 

commitments, this thesis must, unavoidably, record a judgement and a decision.
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II. 1007183 [2010] RRTA 930 AS “RECORD” 

A. Overture: Final Answer, Prior Questions 

This thesis began and will end with the same question—why now?—asked of 

different figures and institutions on different registers. We opened by identifying it as 

the question preoccupying the record’s participants, meaning the applicant, his 

representative, the Immigration delegate, and Member Cipolla. Impelled by the 

exigencies of the “future test,” the asylum system asked: why does this Iranian applicant 

need Australia’s protection for his anti-regime political opinion now, after 30 years of 

activism in the Islamic Republic? In the face of certain incongruities, the question also 

provided a useful way to begin probing the decision record itself, and its logics, 

structures, and strategies. This led eventually to a commitment to a “slow overreading” 

of the document as “record” and as “decision,” a deep engagement with the document 

not as a primary document in an archive, but as itself a work of history with an 

attendant philosophy of history and political theology. 

However, “why now” can only occupy the file’s participants because of a deeper 

strata, or a prior set, of questions and theory connected to the explicit function of the 

document. This function is to determine whether or not this Iranian applicant is a 

refugee under Australian law.1 In fact, it is this first question that makes “why now” a 

valid question, meanwhile conditioning its possible answers; and, to be more precise, 

the thesis opened not with “why now” but with Cipolla’s final answer to this first 
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 1007183 [2010] RRTA 930, § 1-5. 
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question, this question prior to “why now.” This answer was, as we saw, that the 

Tribunal “is satisfied on the basis of the evidence before it that the applicant has a well-

founded fear of being persecuted in Iran for a Convention reason, namely his political 

opinion.”2 This is the concluding point of the record, where the applicant’s original 

application, his rejection by Immigration, his restatement of claims, the Tribunal 

hearing, the independent country information, and Cipolla’s statement of findings and 

reasons all eventually lead. 

Cipolla’s answer obviously requires a complex legal framework of definitions 

and method to make any sense; and as the record’s ultimate point, its terms indicate this 

prior work, its explicit and precritical determinants. To begin, what is persecution? 

What is a Convention reason? How does a fear qualify as “well-founded”? What is a 

political opinion? Indeed, how does the Tribunal become “satisfied” and what counts as 

“evidence”? The record articulates some of these terms at the outset under the 

subheader, Definition of ‘refugee’. Earlier, we identified this section as the document’s 

theoretical framework and discussion of terminology, wedged between its introduction 

and engagement with sources. It sets out the Refugees Convention definition of 

“refugee” and offers a gloss on its Australian interpretation, based on a series of High 

Court cases. This text is included in all Tribunal decision records.3  

The operative terms of Cipolla’s final answer, identified in the series of 

questions posed above, refer to two separable sets of issues. The first set relates to the 

Tribunal’s underlying method and epistemology, as implied in the phrases, “satisfied on 

                                                 

 
2
 Ibid., § 145. 

3
 If changing incrementally over time with new drafting or changes in legislation.  
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the basis of evidence” and “well-founded fear.” And the second set addresses the 

content of crucial terms like “persecuted,” “Convention reason,” and “political 

opinion,” thus signaling the Tribunal’s conceptions of evil and justice. Or, more plainly, 

the latter set refers to what it is that a genuine refugee fears (the content of a refugee’s 

fear), and the former suggests criteria for assessing the genuineness of such a fear. This 

division corresponds to our treatment of the file as “record,” studying its philosophy of 

history; and as “decision,” aiming at its legal and historical judgements. This chapter 

begins with the first set, the next with the latter. 

B. Speculative Realism 

As decision record 1007183 [2010] RRTA 930 sets out, the 1951 Convention 

Relating to the Status of Refugees defines a refugee as any person who: 

owing to well-founded fear of being persecuted for reasons of race, religion, nationality, 

membership of a particular social group or political opinion, is outside the country of his 

nationality and is unable or, owing to such fear, is unwilling to avail himself of the protection of 

that country; or who, not having a nationality and being outside the country of his former 

habitual residence, is unable or, owing to such fear, is unwilling to return to it.4 

This explains why Member Cipolla’s final answer describes the Iranian 

applicant’s fear of persecution as “well founded.” Below the 1951 definition, the 

Tribunal identifies the well-foundedness of a refugee’s fear as the final of “four key 

elements to the Convention definition,” and develops its meaning.5 That an applicant’s 

fear must be “well founded” adds, according to the Tribunal, “an objective requirement 

                                                 

 
4
 1007183 [2010] RRTA 930, § 10. 

5
 The first “element” of the definition is simply that an applicant must be outside her country; the second 

and third pertain to the meaning of persecution, taken up in the next chapter.  
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to the requirement that an applicant must in fact hold such a fear.”6 Reading on, we find 

that in order for the subjective fear to be “well founded” or “genuine,” it must have a 

“real substantial basis,” must be a “fear founded upon a ‘real chance’.”7 The term “real 

substantial basis” gains meaning against something that is “merely assumed or based on 

mere speculation.” “Real chance” is also defined negatively, as a chance that is “not 

remote or insubstantial or a far-fetched possibility,” noting that this chance does not 

need to be above 50 per cent to qualify as “real.”8 

Mere speculation. Real substantial basis. 

In the introduction we identified the “future test” as crucial logic of the asylum 

determination, generating the question “why now” in relation to the Iranian applicant’s 

need for protection and demanding that he anticipate future problems in addition to 

describing his past persecution. Indeed, without disputing his account of past 

persecution, the Immigration delegate concluded thus, with reference to the applicant 

returning to Iran:  

I find that the applicant does not have a genuine fear of harm nor is there a real chance of 

persecution occurring. I therefore find that the applicant’s fear of persecution, as defined under 

the Refugees Convention, is not well-founded.9 

While the record outlines something of a definition of “well-founded,” it does 

not define “fear” except in terms of its content, what a genuine refugee may fear.10 

However, the category of fear is crucial to fixing the temporal coordinates of the whole 

                                                 

 
6
 1007183 [2010] RRTA 930, § 17. Notwithstanding the curious phrasing, I will not address what it 

means for someone to “in fact” hold a fear, nor the nature of “fear” beyond its temporal implications.  
7
 “Real chance” appears in scare quotes in the original. See ibid. 

8
 Ibid. 

9
 1007183 [2010] RRTA 930, § 22. 

10
 This “content” is taken up in the next chapter. 



 

 

 

32 

 

 

process. The definition of “refugee,” copied above, is cast in the present tense, requiring 

that the Iranian applicant presently holds his fear. And “fear” necessarily attracts the 

subjunctive mood, necessarily denotes something that has not (yet) happened, however 

imminent or remote, likely or far-fetched it may be in the future. As such, the Iranian 

applicant must have a present fear of future persecution. His imprisonment and 

mistreatment in the early 1980s, even accepted as having really occurred, are on their 

own insufficient. The function of these events is to indicate the likelihood of future 

persecution. Or, more precisely, they help satisfy the “objective requirement” of the 

applicant’s fear—that it has a real substantial basis, a real chance of occurring; that it is 

not mere speculation.  

In broad terms, this encapsulates the two temporal dimensions of the record. The 

Member must first decide the past by assessing the credibility of the applicant’s 

narrative in light of present facts; and based on this assessment of the past and present, 

decide whether the applicant’s fear of the future has a real substantial basis, or whether 

it is mere speculation. The phrase “mere speculation” clearly permits (and perhaps 

requires) a degree of speculation, if secured to a “real substantial basis.” The Tribunal’s 

explication thus produces a description of its philosophy of history, “speculative 

realism,” combining a realist reading of the past and a simultaneously prognostic and 

speculative imagination of the future.11  

                                                 

 
11

 If the Tribunal’s insistence on a “real substantial basis” has not already made this clear, “speculative 

realism” in this context in no way refers to the movement sharing its name in contemporary philosophy. 
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C. Figural Realism: The Past in Record 1007183 [2010] RRTA 930 

If the foregoing demonstrates the theoretical or definitional contours of the 

Tribunal’s speculative realism, it does not describe its method or its consequences. It 

does not explain how this speculative realism works: how the past is deemed credible or 

incredible in light of “the facts as they exist when the decision is made,” nor how a 

decision is made “in relation to the reasonably foreseeable future.”12 Or, to return to the 

first set of terms from Cipolla’s final answer, we now have some indication of what 

“well-founded fear” means, but not how the Tribunal comes to be “satisfied on the basis 

of the evidence before it.” 

Reading record 1007183 [2010] RRTA 930, it appears that Cipolla’s primary 

means for establishing credibility is by testing the applicant’s claims against available 

“country information,” an observation corroborated by UNHCR documentation.13 The 

Refworld database notes that “country information is vital for the refugee status 

determination procedure, as it assists the decision maker on issues of credibility and the 

objective situation in a country of origin in relation to an individual's claim.”14 

Elsewhere, the first item of a list of country information’s “objectives” is to help 

decision makers “assess an applicant’s claim and his/her credibility and place his/her 

‘story’ in its appropriate factual context, that is, the known situation in the country of 

origin.”15 The Tribunal also considered the provision of country information important 

                                                 

 
12

 1007183 [2010] RRTA 930, § 19. 
13

 Country information is rarely defined, but as a whole can be considered an accumulation of material 

from government and non-government agencies reporting on the conditions (sometimes termed the 

“human rights situation”) in an asylum seeker’s country of origin. 
14

 See http://www.refworld.org/category,COI,,,,,0.html [accessed October 25, 2017]. 
15

 UNHCR, Country of Origin Information: Towards Enhanced International Cooperation, 2004, 3. 



 

 

 

34 

 

 

enough to establish its own “Country Advice” research service, which very likely 

supplied Cipolla with most of his information. Both the UNHCR and the Tribunal credit 

their country information services with “objectivity” in monitoring and reporting, and 

the former adds “proven reliability,” and “scientific methodology.”16  

In our record, the majority of this work predictably unfolds in the section of the 

document headed, COUNTRY INFORMATION, described in the introduction as the 

moment when Cipolla (as Member/Historian) interrogates his primary source against 

secondary materials. The section begins with terrain we have already covered: the 

Wikipedia report on the Tudeh Party of Iran and the public recantations of its 

leadership, Ehsan Tabari in particular. As we noted, this corroborates the applicant’s 

knowledge of the party and suggests that membership to the party has historically led to 

persecution. In addition to background on the Tudeh Party, the Wikipedia excerpts also 

offer the record’s only information about Iran in the years following the Revolution. 

This is a tale of protests, the marginalization of the left, the “domination of the clergy,” 

and the arrest and trial of “many thousands of youth and activists,” brought before 

Ayatollah Sadegh Khalkhali, “known as the Hanging Judge.”17 

Directly after this, Cipolla includes the entire executive summary of a 2010 

Human Rights Watch report (over 1,000 words long) and lengthy excerpts from the US 

                                                 

 
16

 Ibid.; and for a 2007 factsheet on the Tribunal’s research service, see Australia: Migration Review 

Tribunal and Refugee Review Tribunal, Country Research and Library Services (MR7), 2007.  
17

 1007183 [2010] RRTA 930, § 102. This version matches a prevalent view that Khomeini and other 

Islamic forces “stole” the Revolution from nationalist, leftist, and progressive movements. For an 

eloquent critique of this that foregrounds the crucial role played by Khomeini and his supporters, see 

Behrooz Ghamari-Tabrizi, Foucault in Iran: Islamic Revolution After the Enlightenment (Minneapolis: 

University of Minnesota Press, 2016), 19ff. 

https://paperpile.com/c/sgs0RP/gICH9/?locator=19ff&prefix=1007183%20%5B2010%5D%20RRTA%20930%2C%20%C2%A7%20102.%20This%20version%20matches%20a%20prevalent%20view%20that%20Khomeini%20and%20other%20Islamic%20forces%20%22stole%22%20the%20Revolution%20from%20nationalist%2C%20leftist%2C%20and%20progressive%20movements.%20For%20an%20eloquent%20critique%20of%20this%20that%20foregrounds%20the%20crucial%20role%20played%20by%20Khomeini%20and%20his%20supporters%2C%20see
https://paperpile.com/c/sgs0RP/gICH9/?locator=19ff&prefix=1007183%20%5B2010%5D%20RRTA%20930%2C%20%C2%A7%20102.%20This%20version%20matches%20a%20prevalent%20view%20that%20Khomeini%20and%20other%20Islamic%20forces%20%22stole%22%20the%20Revolution%20from%20nationalist%2C%20leftist%2C%20and%20progressive%20movements.%20For%20an%20eloquent%20critique%20of%20this%20that%20foregrounds%20the%20crucial%20role%20played%20by%20Khomeini%20and%20his%20supporters%2C%20see
https://paperpile.com/c/sgs0RP/gICH9/?locator=19ff&prefix=1007183%20%5B2010%5D%20RRTA%20930%2C%20%C2%A7%20102.%20This%20version%20matches%20a%20prevalent%20view%20that%20Khomeini%20and%20other%20Islamic%20forces%20%22stole%22%20the%20Revolution%20from%20nationalist%2C%20leftist%2C%20and%20progressive%20movements.%20For%20an%20eloquent%20critique%20of%20this%20that%20foregrounds%20the%20crucial%20role%20played%20by%20Khomeini%20and%20his%20supporters%2C%20see
https://paperpile.com/c/sgs0RP/gICH9/?locator=19ff&prefix=1007183%20%5B2010%5D%20RRTA%20930%2C%20%C2%A7%20102.%20This%20version%20matches%20a%20prevalent%20view%20that%20Khomeini%20and%20other%20Islamic%20forces%20%22stole%22%20the%20Revolution%20from%20nationalist%2C%20leftist%2C%20and%20progressive%20movements.%20For%20an%20eloquent%20critique%20of%20this%20that%20foregrounds%20the%20crucial%20role%20played%20by%20Khomeini%20and%20his%20supporters%2C%20see
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Department of State’s latest annual report on “Human Rights Practices in Iran.”18 These 

provide an overview of the “human rights situation” in Iran, focusing on issues 

connected to freedom of expression, freedom of assembly, and due process, particularly 

in light of the Green Movement protests after the contested 2009 election.  

More specifically, the Human Rights Watch report, entitled “The Islamic 

Republic at 31,” presents testimonies and information from “over two dozen 

individuals” involved in the post-election protests. The executive summary included in 

our file describes “massive detentions of ordinary protesters and peaceful activists,” as 

well as “writers and political figures affiliated with the reform movement,” naming 

former Tehran Prosecutor-General Saeed Mortazavi as responsible for torture and 

deaths in custody.19 As a result, we read, prominent reformist figures ended up offering, 

before a public trial of over 100 “reformists,” self-incriminating confessions “that 

appeared to have been coerced,” including a conspiracy to execute a “velvet 

revolution.” After the first day, two defendants (Mohammad Ali Abtahi and 

Mohammad Atrianfar) appeared on state television, “denying that their confessions 

were coerced and claiming to have ‘changed’ their opinion since they were detained.”20 

Taking poetic license, Human Rights Watch might have followed Ervand Abrahamian 

and quipped that these defendants’ prison experiences rivalled even Ehsan Tabari’s 
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 1007183 [2010] RRTA 930, § 104-06.  
19

 According to Human Rights Watch, “reform movement is a term dating to the 1997 election of 

President Mohammad Khatami, who planned to bring about greater social and political freedoms. Since 

that time, the term is often broadly applied to include political figures and activists who advocate for 

change within the framework of the current governmental system.” Ibid., 103. 
20

 “Changed” appears in scare quotes in the original. See ibid. 
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Saulian conversion.21 Meanwhile, the excerpts from the US Department of State report 

also home in on the 2009 protests and the related “lack of judicial independence and of 

fair public trials.”22 From Cipolla’s selections, we learn that 

The head of the judiciary chose revolutionary court judges in part due to their ideological 

commitment to the system. Secret or summary trials of only five minutes' duration frequently 

occurred. Other trials were deliberately designed to publicize a coerced confession.23 

These three sources—Wikipedia, Human Rights Watch, and the US Department 

of State—are the most extensively quoted sources in Cipolla’s deliberation. 

Presumably, they were selected to cover the most salient aspects of the applicant’s 

claim, his “continuum” of persecution for his political opinion from his younger days in 

the Tudeh Party through to his support for the Green Movement.24 On the most basic 

level, they function as corroborating evidence before the Tribunal that indicates the 

plausibility of the applicant’s narrative. However, this is not the only work they perform 

in their authoritative function as “evidence before the Tribunal.”25 Much as Gayatri 

Chakravorty Spivak finds on her journey through the British colonial archives in India, 

the Human Rights Watch and US Department of State reports each become an 

“authoritative” document, “constructed out of hearsay and interpreted conversations,” 

                                                 

 
21

 The reader will remember that Abrahamian described Tabari’s prison experience as rivalling Saul's on 

the road to Damascus. See Ervand Abrahamian, Tortured Confessions: Prisons and Public Recantations 

in Modern Iran (Berkeley: University of California Press, 1999), 205. 
22

 1007183 [2010] RRTA 930, § 106. 
23

 Ibid., § 111. 
24

 “Continuum” is Cipolla’s term. See ibid., § 140. 
25

 It is worth remembering the claims to “objectivity” and “balance” in country information. A 2007 

factsheet on the Tribunal’s in-house research service indicates which organizations it considers 

particularly reliable, among them the US Department of State, the Immigration and Refugee Board of 

Canada, the UK Home Office, the UNHCR, the IOM, and Amnesty International. Australia: Migration 

Review Tribunal and Refugee Review Tribunal, Country Research and Library Services (MR7). 
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confirmed, as for Spivak, when a court accepts them as “evidence.”26 In her account, the 

production of bureaucratic documents in the British imperial archive, which might here 

find analogues in the databases of country information and Tribunal decisions, were 

“engaged in producing an ‘other’ text—the ‘true’ history.”27 

This dual function—at once confirming the applicant’s narrative and writing the 

“true” history of the Islamic Republic—relies on historical realism’s peculiar, quasi-

tautological process. To historicize something, in this case the life of our applicant, 

requires us to “situate” it within what we know of its “age,” its milieu, period, and 

location. The explanatory power of historicism works by shedding light on a particular 

object with reference to its “situation.” However, as Ian Baucom explains (with James 

Chandler), this inductive process relies on a simultaneous deduction whereby the 

“situation” itself is constructed of its “typical” events and lives, which of course must 

already be constructed as “typical.” That is, historical realism at once accounts for 

phenomena by locating them in their situation, and constructs their situation from 

“typical” phenomena: a two-way generation of situations and types.28 In this way, our 

record does not merely corroborate the applicant’s narrative against country information 

for the purposes of refugee status determination, but continues to publicly authorize a 

particular history of the Islamic Republic, by reinforcing that narrative’s “situation” and 
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 The reader will remember that the Human Rights Watch report was based on interviews with “over two 

dozen individuals.” 
27

 The extent to which we might consider enormous databases of country information and refugee status 

determinations as contemporary colonial archives is a worthwhile investigation, unfortunately beyond the 

scope of this thesis. Gayatri Chakravorty Spivak, A Critique of Postcolonial Reason: Toward a History of 

the Vanishing Present (Cambridge: Harvard University Press, 1999), 217–28. 
28

 Ian Baucom, Specters of the Atlantic: Finance Capital, Slavery, and the Philosophy of History (New 

York: Duke University Press, 2005), 42–45. 
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the philosophy of history that underpins it. Put plainly, this is to argue that the 

knowledge production of Human Rights Watch, based on roughly 24 interviews, both 

valorizes and is valorized by record 1007183 [2010] RRTA 930; our applicant’s 

narrative at once validated by these 24 interviews, while comprising a twenty-fifth. 

More specifically, as these excerpts corroborate the “continuum” of the 

applicant’s anti-regime activities, they also produce a continuum of Iranian history—a 

remarkable continuity, or cycle, from 1979 to 2010, from the Republic’s birth in 

revolution to its 31st birthday. While the opposition changes from leftists to reformists, 

the Islamic Republic repeats a cycle of purportedly unfair elections, mass and youthful 

protest, crackdowns on freedom of expression, and abuses of judicial process—

culminating, most spectacularly, in televised recantations and confessions. For Robert 

Meister, the discourse of human rights—which surely finds expression in the work of 

Human Rights Watch and US Department of State reports on human rights practices—

relies precisely on realist historical narratives. Presenting itself as a prosaic response to 

the horrors of twentieth-century utopianism, this realism tends to assume “the form of a 

story already told,” narrating each atrocity, each breach of human rights, as a repetition, 

“a lesson still to be learned.” With Hayden White, Meister explains that this historical 

realism is ultimately figural, earlier events are figures of later events, imploring us to 

view the present moment as history, and committing us to brutally realistic narratives.29 

Within the universe of decision record 1007183 [2010] RRTA 930, the progressive 

people of the Islamic Republic are caught in a cycle of atrocious human rights breaches, 
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represented in the figures of the Hanging Judge Ayatollah Sadegh Khalkhali and Ehsan 

Tabari; Prosecutor-General Saeed Mortazavi and the “reformist” defendants 

Mohammad Ali Abtahi and Mohammad Atrianfar; and, now, the Revolutionary Guards 

and our Iranian applicant. These last figures now assume their part in history. 

The Tribunal’s sources, which verify the applicant’s narrative and enable 

Member Cipolla to affirm its credibility, simultaneously historicize the Islamic Republic 

in ways that are wholly faithful to the realism promised at the outset. Before the 

COUNTRY INFORMATION section, we had heard a single, “interested” (and 

therefore suspicious) account of the Republic’s history through the applicant. Now we 

learn that this aligns with the “disinterested” “evidence.” Not only does evidence verify 

witness testimony, but the primary and secondary sources on the Islamic Republic 

confirm one another. Together, they enable the Tribunal to reach the conclusion that the 

Islamic Republic is ruled by a “fundamentalist government,” as occurs in the second 

paragraph of the FINDINGS AND REASONS section, or that the “current political 

regime in Iran is extremely oppressive.”30 This conclusion arrives with all the moral 

force, anticipated by White, of the “closure” of any narrative representation of the 

past.31 While this becomes clearer throughout the thesis, it should nonetheless be said 

that this history of the Iranian Revolution and the first three decades of the Islamic 
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Republic is in no way “objective,” “balanced,” or “scientific,” but particular and 

ideological.32  

D. Prognosis: The Future in Record 1007183 [2010] RRTA 930 

Thus satisfied, on the basis of the evidence before it, of the credibility of the 

Iranian applicant’s narrative of the past, the Tribunal must now, as we well know, 

decide the “reasonably foreseeable future.” In the introduction we saw that the key to 

this point—the key to the question, “why now”—lay in the brother’s phone call and 

news of an arrest warrant issued in the applicant’s name, which became progressively 

more central in his asylum narrative. From a rushed appendix headed “RECENT 

NEWS” in the original application, the statutory declaration sent to the Tribunal reads:  

First and foremost, I would like the Tribunal to note that I will be arrested upon re-entering Iran 

and this is evident by the arrest warrant that has been issued to my name after my last departure 

from Iran.33 

Judging from two separate, somewhat confusing lines in the summary of the 

Tribunal hearing, it appears that the applicant was able to make good on his effort to 

provide the Tribunal with a translated copy of the arrest warrant between the submission 

of the declaration and the hearing date (sometime between September and October 

2010).34 However, in the COUNTRY INFORMATION section, the matter of the 

warrant is instead arbitrated through reports from the Australian Department of Foreign 
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 As one of many possible examples, find a set of alternatives to Human Rights Watch’s “The Islamic 

Republic Turns 31” in the Radical History Review’s special edition, “The Iranian Revolution Turns 

Thirty.” Its articles are introduced in Behrooz Ghamari-Tabrizi et al., “Editor’s Introduction,” Radical 

History Review 105 (2009): 1–12. 
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 1007183 [2010] RRTA 930, § 23.2. 
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 Ibid., § 66. Confusing because it is not clear whether Cipolla is paraphrasing the applicant or himself 

declaring that the applicant provided a copy. 
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Affairs and Trade responding to earlier Tribunal “research requests.” Specifically, 

Cipolla cites two recent DFAT memoranda to the Tribunal, whose members had sought 

information on the procedure for issuing arrest warrants in Iran. In each case, DFAT’s 

advice was based on consultations with a “local lawyer” or “an embassy contact in the 

legal profession in Iran.”35 The sections of these memoranda that make it into our 

decision record confirm that certain participants in the Green Movement received arrest 

warrants, and that “the family of the accused could receive a summons on behalf of the 

accused.”36 Curiously, Cipolla skips directly over DFAT’s advice that “an arrest 

warrant would not normally be handed over to either the accused or their relatives,” and 

does not raise the matter.37 In his FINDINGS AND REASONS, Cipolla confirms that 

the applicant’s description of this process is consistent with DFAT’s information on the 

issuing of summons, although the word “summons” does not appear in the record until 

the country information introduces it, mentioned neither by the applicant or Cipolla.38 In 

the country information, there is a clear distinction between the warrants and summons, 

precisely concerning how they are issued. 

It is difficult to believe that Cipolla missed this distinction in a document less 

than two pages long (and printed immediately below a paragraph he has copied). 

However, more important to our enquiry than Cipolla’s competence or potential biases 

is the relationship between the Tribunal and documentary evidence. Procedural 
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documentation from the Tribunal describes its hearings as “informal and non-

adversarial” and, due to the circumstances of flight, “not bound by formal procedures 

and rules of evidence which courts and some other tribunals are required to follow.”39 

Even noting this, the vagueness surrounding the Tribunal’s processing of the arrest 

warrant document is striking. As we saw, the warrant becomes central to the later 

iterations of the applicant’s claim and appears to serve as a major component of his fear 

of future persecution. Although the imprecise treatment of the country information on 

arrest warrants and summons might be an innocent mistake, it is harder to account for 

the inattention to the applicant’s specific document. That the actual document came 

before the Tribunal is noted merely as a clause in a sentence, an item in a series.40 

Clearly, contemplation of this document does not preoccupy the writing of this history 

in the way that White and Michel Foucault might have expected.41  

In the introduction, we noted that the future test requires a prognosis, understood 

with Reinhart Koselleck as a key feature of modern historical consciousness. In a word, 

prognoses attempt to contain the future to a range of finite possibilities ranked by 

plausibility (or in our case, credibility), as deduced from past and present events, thus 

introducing the past into the future, suturing any rupture.42 Above, we saw how our 

record represents the Islamic Republic’s past in historical realism and then draws its 

                                                 

 
39

 Australia: Refugee Review Tribunal, The Refugee Review Tribunal Interpreters’ Handbook, 

September 1996, 3-7.  
40

 1007183 [2010] RRTA 930, § 66. 
41

 Hayden White, Metahistory: The Historical Imagination in Nineteenth-Century Europe (Baltimore: 

The John Hopkins University Press, 1973), 30–31; Michel Foucault, The Archaeology of Knowledge, 

trans. A. M. Sheridan Smith (London: Routledge, 2002), 6–7. 
42

 Reinhart Koselleck, Futures Past: On the Semantics of Historical Time, trans. Keith Tribe (New York: 

Columbia University Press, 2004), 18–19. 

https://paperpile.com/c/sgs0RP/lsD7N+Ej8my/?locator=30-31,6-7
https://paperpile.com/c/sgs0RP/lsD7N+Ej8my/?locator=30-31,6-7
https://paperpile.com/c/sgs0RP/lsD7N+Ej8my/?locator=30-31,6-7
https://paperpile.com/c/sgs0RP/lsD7N+Ej8my/?locator=30-31,6-7
https://paperpile.com/c/sgs0RP/lsD7N+Ej8my/?locator=30-31,6-7
https://paperpile.com/c/sgs0RP/lsD7N+Ej8my/?locator=30-31,6-7
https://paperpile.com/c/sgs0RP/lsD7N+Ej8my/?locator=30-31,6-7
https://paperpile.com/c/sgs0RP/y3ux9/?locator=18-19
https://paperpile.com/c/sgs0RP/y3ux9/?locator=18-19
https://paperpile.com/c/sgs0RP/y3ux9/?locator=18-19
https://paperpile.com/c/sgs0RP/y3ux9/?locator=18-19


 

 

 

43 

 

 

present into realism’s figural repetition. Now, we can observe this as it unfolds into the 

“reasonably foreseeable future.”  

In the first excerpt from the record to appear in this thesis, the verbs of the 

applicant’s statement move from the present perfect—expressing past action with 

present consequences—to the simple present and then into the future: 

They have already persecuted us many times for decades, however we are now a more wanted 

person to them due to our consent to our daughter’s marriage and our full support for the Green 

Movement. We have reliable information that they are after us and upon arrival in Iran, they will 

arrest and certainly will brutally persecute us.43 

We find the same verbal passage throughout the record’s FINDINGS AND 

REASONS section. Here, Cipolla begins by conferring the Tribunal’s acceptance of the 

applicant’s narrative, of what happened in the past, which he then fuses to the present 

both grammatically and semantically: “The Tribunal finds that the applicant’s 

participation in the anti-government protests in 2009 is part of a long continuum of 

political activity that started in the 1980’s (sic) with the applicant’s joining of the Tudeh 

Party.”44 Finally, based on the evidence before him, Cipolla closes the record by 

extending this repetitive, continuous past and present into the future: “The applicant will 

be questioned on return to Iran as he has in the past, and could face detention or other 

cruel and inhumane treatment, and possible disappearance.”45  

To recapitulate, this movement subjects the Islamic Republic to a brutally 

realistic past, a past that repeats figurally into the present and then unfolds into the 

future, a future deduced prognostically from credible recent and current events. This is 
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to say, in a place where Foucault witnessed “perhaps the first great insurrection against 

global systems, the form of revolt that is the most modern and the most insane,” the 

future is reduced to a calculation based on reports from Human Rights Watch and the 

US Department of State.46  

However, this recourse to theorists and philosophers of history has failed to 

account for the record’s surprisingly vague treatment of the arrest warrant, particularly 

its physical presence in the Tribunal, and its corroboration in country information. It 

seems that a general set of evidence from pre-approved and pre-curated sources is of 

equal or greater importance to the specificity of this applicant’s warrant. Or perhaps 

loosed of the “formal procedures and rules of evidence” that bind other courts, the mere 

idea of an arrest warrant can suffice in the Tribunal, provided that it is a “credible” 

idea.47 Put another way, we cannot here launch White’s various critiques of naïve 

Rankean attempts to reconstruct history “as it happened” from documents. The concern 

in the record is less what really happened than a credible account of what could have 

happened and what might reasonably happen in the future. And Cipolla here resembles 

neither Foucault’s old historians trying to “memorise monuments of the past and 

transform them into documents,” nor today’s historians seeking to “transform 

documents into monuments.”48  
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Moreover, while the foregoing shows Islamic Republic condemned to its 

delimited, repetitive future, it does not indicate the other future opened in the file: the 

horizon that the Iranian applicant can gaze into should he receive refugee status, should 

he be rescued from the brutal, prognostic realism of life in the Islamic Republic. This 

suggests that the philosophy of history in this record and its consequences are not 

adequately captured by historical realism and prognosis. It suggests that we attend more 

closely to the record’s own terminology, to its speculative realism. 

E. Credibility and Melancholy: The Record’s Other Future 

There is another set of crucial and vague documents at work in the record, the 

applicant’s many title deeds for his property in Iran. In one sense, these deeds take the 

inverse passage to the arrest warrants, which moved through the record from appended 

“RECENT NEWS” to the “first and foremost” point. In the original application, the 

applicant’s wealth and his title deeds occupy a prominent position. His activism took 

the form of setting up a shop to funnel profits to the Tudeh Party, which he otherwise 

supported “financially and in any way I could.” We learn that after each of the 

applicant’s arrests, he was released on the condition that he gave “securities” not to 

oppose the government. These securities were “in the form of certificate of title of some 

property I owned,” first in 2006 and then a second time in 2009.49 And, as we saw, the 

Immigration delegate ended the reasons for refusal by noting the applicant’s advancing 

age, desire to reunite with family in Australia, and his preoccupation with property 
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deeds. This plainly implies ulterior, “economic” motives for seeking asylum, rather than 

the required well-founded fear of persecution.50  

In the subsequent statutory declaration, the title deeds are pushed behind the 

arrest warrant and begin serving a different function. These deeds, “secured against the 

value of property that I own in my native village,” begin providing support, or perhaps 

security, for various contentious moments in the narrative.51 They explain how he was 

able to travel: “The reason I could leave Iran without being stopped at the airport is the 

fact that security authorities did not think that I would leave Iran having signed a 

consent to have my property forfeited.”52 They explain why he voluntarily returned to 

Iran after last visiting Australia: “The applicant stated that he returned in 2006 because 

the authorities had property title deeds which as noted acted as a form of assurance that 

the applicant would desist in engaging in anti-government activity.”53 Now, in light of 

the “RECENT NEWS” of the arrest warrant, the applicant advises that he is “willing to 

forgo the title deeds to his home, rather than return and face persecution in Iran.”54 

Put another way, if the arrest warrant addresses “why now,” these title deeds are 

the basis for “why not earlier.”55 They answer why he did not apply for asylum when he 

had the opportunity; why he did not act the way Cipolla expected, based on his 
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experience with “many refugees from many countries.”56 In a word, they contribute to 

making the story credible, meanwhile demonstrating that his fear is “genuine” by 

indexing it to the “value of property” he is “willing to forgo” by remaining in Australia. 

At the same time, the deeds themselves morph from an object of suspicion—indicating 

economic migration in the eyes of the Immigration delegate—into credible evidence of 

a well-founded fear. This conversion puts the title deeds in the position, if only partially, 

of the “real substantial basis” upon which the speculation of future persecution is 

founded, where this speculation is bound up in the warrant.  

To be more specific, the arrest warrant, answering why the applicant needs 

asylum now, performs a mediating role that enables the applicant’s narrative to unfold 

from past to present to future as a “long continuum” compatible with the Tribunal’s 

philosophy of history. The title deeds, on the level of the narrative’s causal logics, make 

this narrative credible, ultimately underwriting the Tribunal’s FINDINGS AND 

REASONS. We can summarize the reasoning thus: for the Tribunal, when the 

“evidence” is “cumulatively considered,” the applicant’s history forms a “long 

continuum of political activity,” in which “the applicants (sic) woes have been 

compounded by the fact that his daughter married an Australian citizen who is of the 

Bahai faith,” and by his relative, a cleric, 

who has expressed strong opposition to the political views expressed by the applicant over the 

course of his life, and…has made the applicant’s life in Iran particularly difficult, and is possibly 

the source of an information leak pertaining to the applicant’s daughter’s marriage to a Bahai 

and the applicants (sic) consenting to this union.57 
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Reading these FINDINGS AND REASONS, our applicant does not become a 

refugee for any singular reason or moment or event, but on the basis of an accumulation 

of compounding woes, considered credible, supported by the evidence of his consistent 

claims, the documents, and the country information.  

We described earlier the lack of any specific, singular concern for the 

applicant’s arrest warrant. This extends also to the title deeds. While the applicant notes 

that he has “the original copy of the title deed in question with me in Australia,” there is 

no indication that the Tribunal ever studied it.58 Moreover, from the vague and 

contradictory references, it is impossible to conclude how many deeds were signed over 

(at least two), nor calculate their value. As the applicant puts it, the document he has in 

Australia proves that “part of the total value of my property has been left as a bond.”59 

But the vagueness of the figures prevent any assessment of what this “part of the total 

value” comprises. Presumably, this unclarity prevails because the Tribunal made little 

effort to clarify; or, at a stretch, did not include such an effort in the record, which in 

turn would indicate that it is not salient enough for inclusion in the “statement of 

decision and reasons.”  

Once again, the mere idea of these documents suffices—or at least the 

“credible” idea of them. The same could be even said to apply to the scarring on the 

applicant’s body, which he and his wife mention and even offer to show the Tribunal. 

Courteously, Cipolla “advised the applicant that this would not be necessary.”60 At this 
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moment, Cipolla does not expand on what “necessary” denotes. Only later do we 

understand it to mean “not necessary” for the scarring to count as evidence of his well-

founded fear of persecution: “The Tribunal accepts the applicant’s evidence that he was 

subject to ill treatment and torture during the course of this detention, and that he carries 

the scars of that ill treatment to this day.”61 Once more, the particular scars on his body 

do not require specific investigation, merely abstract mention and acknowledgement, 

supported, if at all, by the credible act of offering to display them. 

The logics of the Tribunal’s FINDINGS AND REASONS are thus generally 

abstract and strikingly financial, secured only by a consideration of what is “credible,” 

such that approximately examined warrants, unaccounted title deeds, and unseen scars 

can ground “mere speculation” in a “real substantial basis.” Earlier, we argued with Carl 

Schmitt that any juristic decision—meaning the concrete application of a legal idea, no 

matter how abstractly generated—requires an “autocratic imposition,” “a moment of 

indifference from the perspective of content.” In his elaboration, Schmitt finds this 

irreducible sovereign arbitrariness at odds with his age of intense commercial activity. 

In many or most cases, he notes, “commerce is less concerned with a particular content 

than with a calculable certainty.”62 

This reflection on the tensions between certainty, interpretation, and application 

gives us pause to reconsider the crucial notion of “credibility” in our record, since it is 

the standard of acceptable history in the Tribunal. This does not require a return to the 
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various scholarly enquiries into the fairness of credibility assessment as practiced, or 

into the prevailing “culture of disbelief” surveyed earlier, but a look at “credibility” as a 

concept. More specifically, this is to ask what these moments in the record can tell us 

about credibility, not as a more or less fair procedure, but as an epistemology: how 

credibility enables the Tribunal to derive from these documents and scars the necessary 

knowledgeable arrangements of historical facts—the necessary “evidence”—to serve as 

the basis of a potentially life-and-death juristic decision. 

With credibility as the standard, we have a set of legal principles and methods, 

and an enormous body of country information, looming before the specific content of 

the applicant’s narrative, documents, and scars. So far we have emphasized the vague or 

approximate treatment of the latter, and the way that the process feeds back into a 

historicist representation of the history of the Islamic Republic, in turn authorizing a 

figural repetition that unfolds into the future, a particularly illiberal and unjust future for 

Iranian progressives. However, this should not obscure the specific attention that this 

individual case receives. Indeed, it is worth noting anew that our applicant lodged a 

lengthy application to the Department of Immigration, which invited him to an 

interview and wrote a statement of reasons for his refusal; that he had the opportunity to 

appeal, submit a new statement of claims with the assistance of a migration agent, and 

attend a hearing with Member Cipolla; and, most importantly, that the Tribunal 

prepared a 29-page, 15,000-word record of this entire process, anonymized it, and made 

it publicly available. This attention to a single Iranian asylum seeker when, as noted, 

more than one million Iraqis and Afghans had received asylum in Iran, their countries 

under Australian occupation.  
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This approximate, commercial treatment that nonetheless dwells so intently on 

the asylum seeker finds a compelling correlate in Ian Baucom’s remarkable study of an 

eighteenth-century insurance trial, in which the captain of the slave ship Zong ordered 

that his crew jettison 133 slaves to claim their insurance value. Here, Baucom carefully 

elaborates the “speculative epistemologies” at the heart of the eighteenth-century 

capital, historicist, and novelistic imaginaries, adopting Ernst Bloch and adapting 

Walter Benjamin to argue that this “age” is non-contemporaneously contemporary with 

our own. That is, as Benjamin’s nineteenth century repeated the seventeenth century by 

intensifying its dominant logics of the Baroque allegory and the commodity form, so 

our age repeats the eighteenth century under study as it intensifies the earlier iterations 

of novelistic realism and finance capital. In a word, Britain’s financial revolution 

demanded an epistemological revolution, requiring that the “knowable” become 

indexed to the “imaginable.”63 Our age is an intensified version of that time, which we 

have inherited, repeated, exacerbated. 

Baucom finds at the core of this speculative epistemology a “refusal of the 

absolute, singular, individual, isolated lives of persons, events, or things,” such that 

meaning or truth are always indexed to something larger or more meaningful.64 Yet, at 

the same time, its financial or theoretical realism has a melancholy or romantic 

counterpart, an obsessive fixation on the particular, a revolt from within against the 
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speculative culture’s abstract codes and frameworks.65 This latter, melancholy realism 

finds in the figures of slaves and dispossessed peasants—and today, I suggest, 

refugees—the traumatic facts of hyper-capitalized and hyper-financialized modernity. 

In the sympathy invested in these figures, the melancholy sensibility registers its 

objection to the traumatic world.66  

Baucom’s resolution of the antagonism between these speculative and 

melancholy realisms contains a useful articulation for our record’s philosophy of 

history. Opening page one of Adam Smith’s Theory of Moral Sentiments, Baucom 

identifies the crucial role of imagination in its ethical cosmos. Here, Smith impels us to 

take a flight of imagination, to become with the suffering masses of our time, to invest 

our sympathy in them. Unlike earlier ethical theories, such as the Christian imperative 

to bodily take on another’s suffering, we stand in solidarity with the sufferer, and with 

our fellow witnesses of such suffering. Smith permits the self “to make a purely 

speculative investment in the suffering of another without ever having to abandon the 

safety of its purely spectatorial position.”67 Already, we can begin to recognize 

ourselves before the decision record. 

This sentimental, imaginary flight delivers history at a spectatorial remove, 

stripped of its specifics. The historical becomes a spectacle, apprehended only as a 

speculative allegory that the imagination not so much accesses as fabricates. And the 

melancholy element in history, the figure of the slave or refugee, is thus transformed 
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into “an occasion for the production of theoretical discourse and…speculative, surplus, 

and exchangeable abstractions.”68 In our case, the Iranian applicant becomes an 

occasion for the production of knowledge about the Islamic Republic and the crucial, 

exchangeable abstraction of the “refugee” in our age. The Tribunal’s act of sympathetic 

speculation—which includes both Cipolla and us, his readers—exchanges its 

melancholy and obsessive sympathy with the suffering of our age for the idea of 

suffering as such, “for the idea of the impartial spectator’s capacity to be moved (and 

moved into a liberal future) by the spectacle of its own display of sympathy.”69 Hence 

the exchange of the singular warrant, title deed, bodily scarring for the idea of them. 

Hence, I argue, the ultimate exchange of this applicant for the “refugee;” the exchange 

of one million Iraqis and Afghans in Iran for this thorough and generous asylum 

hearing. 

This permits the historical outsider—Cipolla, me, the reader—to assume some 

interest or property in the Iranian applicant, and subsequently exchange this interest for 

“a more proprietous and liberal disinterestedness,” as occurs in the FINDINGS AND 

REASONS, the final calculation of compounding woes. Of primary importance here is 

that—beyond the repetition and continuum of the Islamic Republic’s history from the 

Revolution to its thirty-first birthday and into its reasonably foreseeable future—our 

record’s final answer permits its spectators to abandon the damaged past and “claim full 

liberal citizenship in the present (and its futures to come).” It thus invites us to abandon 
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any other claims to justice for the suffering of our hyper-capitalized, hyper-financialized 

modernity, to exchange the erstwhile objects of our melancholy.70  

The speculative realist philosophy of history promised at the outset of our record 

here finds a fuller articulation. Its future test of a well-founded fear—not mere 

speculation but speculation founded on a real substantial basis—does not only condemn 

the illiberal Islamic Republic to its repetition of injustice, ongoing for three decades and 

prognosticized to continue. It also produces this history as a spectacle for us to 

judiciously speculate upon: to assess whether to invest our melancholy interest in this 

Iranian asylum seeker and make him a refugee, a citizen of our liberal future, a human 

being with human rights. In this movement, the future converts from Koselleck’s 

prognosis—which introduced the past into the future, seeking to contain it—into his 

“philosophy of historical process.” The latter takes infinite, incremental progress as its 

telos, a “combination of political calculation and speculation on a liberated future,” into 

which it accelerates, jettisoning its objectionable, traumatic past, such as the Zong’s 

slaves or the million displaced Iraqis and Afghans. Now, unbound by the reasonably 

foreseeable, we gaze into a quasi-utopian future with our Iranian refugee, who, as 

Cipolla notes, “believes that he could live as a human being in Australia.”71  

I posit that “credibility” names this process of exchanging our melancholy 

objection for disinterested propriety in the Tribunal, meanwhile providing a set of 
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epistemological tools with which the Tribunal and its readers can speculate; can 

exchange the singular warrant, deed, and scarring for the credible idea of them; and can, 

finally, deem this asylum seeker worthy of our investment. These tools, as we have 

seen, largely consist of the two-way relationship between the asylum narrative and the 

“available country information,” where the passage between them remains open insofar 

as they share a compatible speculative, realist, prognostic, “credible” philosophy of 

history.  

After Member Cipolla’s final answer, nothing further is required of us 

spectators. The past demands nothing; the future is secured. In this way, the figural and 

speculative realism characterizing the record does not only extend the present into the 

future, but also redeems the past in view of its spectators. If, as White and Meister 

suggest, figural realism ultimately assumes the plot structure of redemption, where the 

historical present fulfills a past figure (as Jesus fulfills Adam), then the redemption in 

record 1007183 [2010] RRTA 930 is clearly not the final fulfillment of a promise.72 No 

one would suggest that admitting this Iranian asylum seeker fulfills the promise of the 

human right to asylum—inaugurated after the failure of states to accommodate Jewish 

refugees of the Holocaust—when so many millions cannot access it, are prevented from 

accessing it. As such, in the Tribunal on October 20, 2010, this promise was not 

fulfilled but reaffirmed or renewed. And in addition to our record, this promise was 

renewed at least ten times the same day in other published decision records; and we can 
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access more than 36,000 other renewals on the database of the Refugee Review 

Tribunal of Australia.73  

In sum, this closure of the past and turn to the future is not simply to exchange 

our melancholy, but to foreclose the claims of the past to justice. In Walter Benjamin’s 

words, it is to lose our hatred and spirit of sacrifice, “for both are nourished by the 

image of enslaved ancestors rather than that of liberated grandchildren.”74 In our terms, 

we have foreclosed the claims of the traumatic world for struggle and justice now, 

including the claims of those one million Afghan and Iraqi refugees fleeing Australian 

occupation, for an ever-renewed promise of fulfilling them in the future. Needless to 

say, the perpetual renewal of a promise is a perpetual delay.  

F. Segue: Grand Theatres, Proprietous Tribunal 

Taking flight with Smith—with Baucom as our guide—we have, in a very 

different register, returned to Abrahamian’s “grand theatre” in order to observe a 

spectacle. Yet rather than cynically watching the production of history by an illiberal 

regime in Inquisitional Spain, Stalinist Russia, Maoist China, or the Islamic Republic, 

we are beckoned as spectators and as speculators. Eager to disburse our melancholy 

sympathy in the traumatizing figure of the asylum seeker in our hyper-capitalized 

world, we read their stories, step back to deliberate, and invest in those candidates we 

accept as credible, who are in turn admitted into citizenship as refugees, to live as 
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human beings under the protection of the law. Our decision, following Schmitt, is final 

and certain despite our commercial reasoning: final as it forecloses the claims of the 

past and opens not only the reasonably foreseeable, prognosticized future, but a vista of 

the progressive, liberal horizon; a vista that the illiberal Islamic Republic cannot 

progress into, stuck as it is in its figural repetition of stolen elections and show trials.  

Or, at least, such are the exigencies of the speculative realism of decision record 

1007183 [2010] RRTA 930.  

The foregoing disturbs the impartial position from which Cipolla (as 

Member/Historian) or his readers can decide the past and future. The Tribunal now 

descends from its disinterested propriety into the antagonisms of history and law, into 

the Grand Theatre. Down here, at least three visions of justice offer incompatible 

philosophies of history, represented by the Tribunal, the leftist Tudeh Party, and the 

Iranian Revolution. The ensuing sections attend to these antagonisms, firstly by 

developing the conception of justice in the record itself—its legal and historical 

judgements—and finally by positioning these against other claims to justice foreclosed 

in and by the decision record. It is crucial to note that down here, we too must confront 

the imperative to decide, that we cannot remain mere spectators of record 1007183 

[2010] RRTA 930 without also becoming its speculators. 
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III. 1007183 [2010] RRTA 930 AS “DECISION” 

A. Overture: Reading a Public Recanter, Native Informant 

  In the previous chapter, we saw the Tribunal’s elaboration of “well-founded 

fear” name and undergird a speculative realist philosophy of history, geared towards the 

future with “credibility” as the standard of evidence or proof. This unfolds in the record 

as the applicant’s title deeds accrue credibility for the asylum narrative, securing its 

coherence and consistency. These documents, along with various country information, 

valorize the speculation of future persecution located in the arrest warrant, extending the 

figural realism of the Islamic Republic’s repressive, three-decade history into the 

“reasonably foreseeable future.” Meanwhile, the applicant’s unseen scars and his tale of 

accumulating and compounding woes eventually attract the Tribunal’s melancholy 

investment. He and his wife, finally admitted into an alternate future, can now live as 

human beings under Australian law, having escaped the Islamic Republic and its 

illiberal judicial processes. Anonymized and put on the public record, decision 1007183 

[2010] RRTA 930 invites its readers to similarly invest: to confirm that justice was done 

and seen to be done, to forego other claims to justice. 

If this offers an account of the record’s philosophy of history, some of its formal 

determinants, and our role within it, it does not describe the role of the Iranian applicant 

with respect to the content of his narrative, or the content of the record’s conceptions of 

evil and justice. Put another way, if the document forecloses the Iranian future and 

opens a horizon to the liberal alternative, what precisely was foreclosed; what does the 

new vista peer out towards? 



 

 

 

59 

 

 

The earlier discussion on the connections between modern law and 

historiography noted the possibility of viewing the applicant simultaneously as a public 

recanter and a native informant. The former refers to the repressive or persecutory role 

of public recantations described in the record in connection to the Tudeh Party and 

prominent figures in the Green Movement. In a word, this was the effort to denounce 

enemies and corroborate official history. In this sense, the analysis is rather simply 

extended to our applicant. He recants the Iranian Revolution, or at least the post-

revolutionary terror and the Islamic Republic, meanwhile expressing support for the 

freedom and democracy enjoyed in Australia, where he can live as a human being. 

However, as noted at the end of the last chapter, the Tribunal as a history-

generating theatre differs in crucial ways from the Tudeh recantations in Iran—or 

Inquisitional witch hunts, or Stalinist or Maoist show trials. In our analysis, the Tribunal 

resembled less a scripted theatrical production and more a stock exchange, in which the 

asylum seeker, his history, his country’s history, and his bodily scars are coded 

according to the Tribunal’s logics of credibility, and made legible for the melancholy 

speculation of liberal human rights. In this shift, Gayatri Chakravorty Spivak’s master-

category of the “native informant” offers a richer way to conceive the applicant and his 

narrative as they function in the production of imperial history. Adapted from 

ethnography, the native informant in Spivak is less a subject than a subject-position, a 

set of moments, yet nonetheless “generative of a text of cultural identity that only the 

West (or a Western-model discipline) could inscribe.”1 Without a singular or 

                                                 

 
1
 Gayatri Chakravorty Spivak, A Critique of Postcolonial Reason: Toward a History of the Vanishing 

Present (Cambridge: Harvard University Press, 1999), 6. 

https://paperpile.com/c/QAEgQW/jWfP/?locator=6
https://paperpile.com/c/QAEgQW/jWfP/?locator=6
https://paperpile.com/c/QAEgQW/jWfP/?locator=6
https://paperpile.com/c/QAEgQW/jWfP/?locator=6
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unfathomable subjectivity, nor yet entirely scrutable to the imperial disciplines, the 

native informant forecloses an interior margin in the empire, upon which these 

disciplines inscribe multiple texts or histories. In Spivak’s terms, “The colonizer 

constructs himself as he constructs the colony. The relationship is intimate, an open 

secret that cannot be part of official knowledge.”2 

Reading our applicant’s recantations in this way endows them with additional 

significance to the affirmation of an official history, which Ervand Abrahamian 

observes in the Tudeh recantations. Spivak’s legal and bureaucratic texts do not causally 

determine the colony or the metropole. Instead, both are overdetermined in the Freudian 

sense of being tuned. This tuning is not the work of multiple independent nodes but the 

telescoping of many determinations, conscious and otherwise, as in the dream text.3 As 

we turn in this chapter from the formal structures and methods in our document to its 

content, it is crucial to remember that this content is overdetermined by the 

epistemology of credibility, the Tribunal’s speculative realism, and the figural realism 

of human rights law and discourse. By extension, these determinations complexly shape 

the past, present, and futures sketched in the previous chapter: the histories of both the 

illiberal Islamic Republic and Australia, protector of human rights. They overdetermine 

the eventual decision of this document, and therefore its underlying conceptions of evil 

and justice. Reading this complex overdetermination in decision 1007183 [2010] RRTA 

930, we may read Member Cipolla’s decision not for its singularity or universality, but 

precisely for how it is coded, for how it is symptomatic of now. This reading survives 

                                                 

 
2
 Spivak, 203. 

3
 Spivak, 218ff. 

https://paperpile.com/c/QAEgQW/jWfP/?locator=203
https://paperpile.com/c/QAEgQW/jWfP/?locator=218ff
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even as we explore the “autocratic imposition,” the “moment of indifference” in this 

particular, contingent application of legal form to concrete content.4 

As in the last chapter, the following begins with crucial terms in Cipolla’s final 

answer, his decision, that the Tribunal “is satisfied on the basis of the evidence before it 

that the applicant has a well-founded fear of being persecuted in Iran for a Convention 

reason, namely his political opinion.”5 Where we earlier looked at terms related to 

method and epistemology—namely, “well-founded fear” and “satisfied on the basis of 

evidence”—this chapter takes up those related to the content of this fear, specifically 

“persecuted,” “Convention reason,” and “political opinion.” Elaborating these terms, we 

can launch a more precise analysis of the content of this native informant’s narrative 

and its processing: of its recantations and anti-Islamic sentiments; of what constitutes a 

human (and a human woman); and of its conceptions of revolution, reform, and 

ultimately, of justice—a word more often left unsaid in positive legal determinations 

such as decision 1007183 [2010] RRTA 930.6 

B. Persecution, Motivation, Opinion 

  “Convention reason,” perhaps the least intuitive phrase in Cipolla’s decision, 

refers to the grounds (reasons) for which a person may be persecuted if they are to 

satisfy the definition of “refugee,” as set out in the Refugees Convention. In our case, 

                                                 

 
4
 The reader will remember these phrases from the discussion of Schmitt. See Carl Schmitt, Political 

Theology: Four Chapters on the Concept of Sovereignty, trans. George Schwab (Chicago: The University 

of Chicago Press, 1985), 30–31. 
5
 1007183 [2010] RRTA 930, § 145. 

6
 On the tendency of positive law to remain silent on justice, see Marianne Constable, Just Silences: The 

Limits and Possibilities of Modern Law (Princeton: Princeton University Press, 2005), 6. 

https://paperpile.com/c/QAEgQW/KJPe/?locator=30-31&prefix=The%20reader%20will%20remember%20these%20phrases%20from%20the%20discussion%20of%20Schmitt.%20See
https://paperpile.com/c/QAEgQW/KJPe/?locator=30-31&prefix=The%20reader%20will%20remember%20these%20phrases%20from%20the%20discussion%20of%20Schmitt.%20See
https://paperpile.com/c/QAEgQW/KJPe/?locator=30-31&prefix=The%20reader%20will%20remember%20these%20phrases%20from%20the%20discussion%20of%20Schmitt.%20See
https://paperpile.com/c/QAEgQW/KJPe/?locator=30-31&prefix=The%20reader%20will%20remember%20these%20phrases%20from%20the%20discussion%20of%20Schmitt.%20See
https://paperpile.com/c/QAEgQW/KJPe/?locator=30-31&prefix=The%20reader%20will%20remember%20these%20phrases%20from%20the%20discussion%20of%20Schmitt.%20See
https://paperpile.com/c/QAEgQW/pXye/?locator=6&prefix=On%20the%20tendency%20of%20positive%20law%20to%20remain%20silent%20on%20justice%2C%20see
https://paperpile.com/c/QAEgQW/pXye/?locator=6&prefix=On%20the%20tendency%20of%20positive%20law%20to%20remain%20silent%20on%20justice%2C%20see
https://paperpile.com/c/QAEgQW/pXye/?locator=6&prefix=On%20the%20tendency%20of%20positive%20law%20to%20remain%20silent%20on%20justice%2C%20see
https://paperpile.com/c/QAEgQW/pXye/?locator=6&prefix=On%20the%20tendency%20of%20positive%20law%20to%20remain%20silent%20on%20justice%2C%20see
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this reason is the applicant’s anti-regime “political opinion.” The precise phrase, 

“Convention reason,” reflects specific wording in the Convention definition: any person 

persecuted “for reasons of race, religion, nationality, membership of a particular social 

group or political opinion.”7 Importantly, for the Tribunal, “for reasons of” does not 

only indicate the legitimate grounds for persecution, but also “serves to identify the 

motivation for the infliction of the persecution.”8 This nuance marks a significant step, 

endowing “Convention reason” with an element of conscious or intentional action, 

which the phrase “for reasons of” does not automatically require. (A stone falls for 

reasons of gravity; a boat sinks for reasons of unfavorable weather; a person migrates 

for reasons of diffuse economic relations.) In a word, the Tribunal equivocates on the 

word, “reason,” interpreting it simultaneously as “cause” and as “motivation,” thus 

opening the definition to the implications of the latter term. 

  Following Australian migration law, the Tribunal explains that any act of 

persecution must also involve “serious harm.” Such harm, though explicitly “systematic 

and discriminatory,” is equally subject to criteria of motivation. That is, harm must be 

inflicted on an individual, or on an individual as member of a social group; and it must 

be motivated by a specific characteristic of the person, whether real or imputed: “people 

are persecuted for something perceived about them or attributed to them by their 

persecutors.”9 Infliction does not restrict persecution to positive acts. A failure to act—

                                                 

 
7
 1007183 [2010] RRTA 930, § 10. (Emphasis added.) 

8
 Ibid., § 16. 

9
 In a possible further equivocation, the Tribunal notes that the persecutory motivation “need not be 

enmity, malignity, or other antipathy towards the victim.” What matters is not how the persecutor feels 

about her victim, or conceives her relation to her victim, but that she is motivated by a Convention 

reason. Based on the text, there is no reason why one could not persecute someone she loves or feels 

indifferent about. Ibid., § 14-16. 
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particularly the state failing to protect someone—can also qualify as persecution, as 

long as the inaction remains motivated by a Convention reason. The Tribunal adds that 

persecution must have an “official quality,” insofar as it is “official, or officially 

tolerated or uncontrollable by the authorities.”10 It seems fair to conclude that the earlier 

modifier, “systematic,” refers to this state involvement (or deliberate non-involvement), 

rather than other possible interpretations. 

The Tribunal thus smuggles an element of motivation into its deliberative 

framework via the Refugees Convention’s phrase, “for reasons of.” This element 

requires that “persecution” include a conscious or intentional act (or intentional 

inaction), amounting to “serious harm,” where such harm is “systematic” insofar as the 

state is positively or negatively implicated. Of the examples of “serious harm” offered 

in the document, “serious economic hardship” perhaps most neatly articulates these 

contours of infliction, motivation, and system. Economic hardship qualifies as 

persecutory only when it is severe enough to threaten an applicant’s subsistence, and 

when it results from a “denial of capacity to earn a livelihood.”11 “Denial,” from a 

transitive verb, clearly requires an “inflicted” act (or inaction)—the mere inability to 

subsist for whatever set of complex reasons does not suffice. As always, this act of 

denial must be motivated by one of the Convention reasons. 

As we know, Cipolla decides that our Iranian applicant meets the definition of 

refugee because he has a well-founded fear of serious harm for reasons of his political 

opinion. Without fully articulating the steps, Cipolla finds that this political opinion 

                                                 

 
10

 Ibid., § 14. 
11

 Ibid. 
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may motivate an act of serious harm—presumably in the form of “a threat to life or 

liberty” or “significant physical harassment or ill-treatment”—and that this harm has the 

official quality of being inflicted by the Iranian state.12 However, “political opinion” 

itself is never defined in decision 1007183 [2010] RRTA 930; and Australian Courts 

have repeatedly resisted offering a precise articulation, instead urging broad and case-

by-case interpretation, if occasionally suggesting that political opinions in this context 

are typically contrary to the interests of the state.13 Notwithstanding its vagueness, 

political opinion proves a remarkably salient category in refugee status determination, 

particularly in the production of country information. On the UNHCR’s RefWorld 

database, “freedom of expression” is the most represented human rights topic, tagged in 

twice as many documents as the second highest topic, the amorphous “human rights and 

fundamental freedoms.”14  

Lacking the kind of elaboration that our other key terms receive, one way to 

understand “political opinion” is to set it against the other “Convention reasons,” 

namely race, religion, nationality, and membership of a particular social group. The first 

three immediately represent various characteristics of a person, aspects of her identity. 

And the legal interpretation of the last—membership to a particular social group—

makes this explicit. In brief, such a group  

                                                 

 
12

 The “threat to life or liberty” and “significant physical harassment of ill-treatment” are two examples 

of “serious harm” outlined in the document. See ibid. 
13

 For example, Applicant N 403 of 2000 v Minister for Immigration & Multicultural Affairs [2000] FCA 

1088, in which Justice Hill noted that “The Court has not embarked upon an attempt to define, in a 

comprehensive way, precisely what political opinion may be.” See also V v Minister for Immigration and 

Ethnic Affairs (1999) 92 FCR 355, 16 and 33. 
14

 As noted in the previous chapter, RefWorld is the UNHCR’s store of country information designed to 

help authorities determine refugee status. For the list of human rights topics on the database, see 

http://www.refworld.org/topic/50ffbce582.html (accessed December 2, 2017). 
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possesses characteristics and attributes that make them distinguishable from the rest of the 

society and is identifiable by a characteristic or attribute common to all members of the group, 

where the characteristic or attribute common to all members of the group is not the shared fear of 

persecution.15 

Clearly, an applicant’s political opinion is not perfectly analogous with her race 

or nationality; and it seems unlikely that she is expected to follow her opinion as she 

might her religion. However, political opinion is not different in kind from the other 

Convention reasons. As with race, nationality, religion, or membership to a social 

group, it is an attribute of the asylum seeker, a characteristic she “possesses,” whether 

self-proclaimed (as in the case of our Iranian applicant) or imputed by a persecutor. To 

repeat, “people are persecuted for something perceived about them or attributed to 

them.”16 

The anti-regime political opinion is an attribute of our applicant, something he 

possesses, a property of his person. This time equivocating ourselves, we may move 

between the significance of property as what is contractually owned, such as our 

applicant’s various title deeds, and property as an attribute or quality—his political 

opinion. Locke’s and Hegel’s famous formulations of property suggest that this pun is 

not catachrestic, nor even coincidental. Notwithstanding the differences in each account, 

property is never itself a thing, but the outcome of an investment or expenditure, 

whether of labor or “will.”17 For a political opinion to amount to a “Convention reason,” 

it requires credible evidence of such an investment by an applicant, and in this way 

                                                 

 
15

 See James C. Hathaway and Michelle Foster, The Law of Refugee Status (Cambridge: Cambridge 

University Press, 2014), 428. 
16

 1007183 [2010] RRTA 930, § 15. (Emphasis added.) 
17

 See Ian Baucom, Specters of the Atlantic: Finance Capital, Slavery, and the Philosophy of History 

(New York: Duke University Press, 2005), 203–04. 

https://paperpile.com/c/QAEgQW/V8vR/?locator=428&prefix=See
https://paperpile.com/c/QAEgQW/V8vR/?locator=428&prefix=See
https://paperpile.com/c/QAEgQW/V8vR/?locator=428&prefix=See
https://paperpile.com/c/QAEgQW/V8vR/?locator=428&prefix=See
https://paperpile.com/c/QAEgQW/nLYO/?locator=203-04&prefix=See
https://paperpile.com/c/QAEgQW/nLYO/?locator=203-04&prefix=See
https://paperpile.com/c/QAEgQW/nLYO/?locator=203-04&prefix=See
https://paperpile.com/c/QAEgQW/nLYO/?locator=203-04&prefix=See
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becomes her property. The reader will remember that our applicant stated that he 

supported the Tudeh Party “financially and in any way I could,” setting up a shop and 

funneling its profits to the Party’s activities—a literal investment in the property of his 

opinion.18  

As is perhaps obvious, this allows us to suggest that the Tribunal’s ultimate 

melancholy investment in this applicant—to endow him with refugeehood, to include 

him as citizen in the liberal horizon—is a simultaneous investment in his political 

opinion, in his property. Following Locke and Hegel, such an investment would mean 

that the Tribunal assumes property in the applicant and his opinion, that these become 

its property. If this does not mean that the Tribunal plainly or simply endorses this 

opinion, it is certainly an opinion worthy of protection; it is not illegitimate.19 

Already, at the abstract level of the terms of Cipolla’s decision, the Tribunal’s 

visions of evil and justice—its theodicy and political theology—begin to take form. Evil 

is deliberate or conscious harm against, or because of, particular properties of an 

individual, perpetrated by the state (or the state’s failure to protect an individual from 

such harm). Justice is another state recognizing this evil, responding appropriately by 

extending the absent or inadequate protection, in turn investing in that individual and 

her particular property. Indeed, insofar as modern law operates fundamentally to protect 

                                                 

 
18

 1007183 [2010] RRTA 930, § 21. 
19

 Such “illegitimate” political opinions certainly exist: no-one receives a Protection Visa if they are 

thought to be involved in “terrorist” organizations. 
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or guarantee property, our record testifies to the human properties that international 

human rights law protects, and how it conceives threats to this property.20 

 However, as we have seen, decision 1007183 [2010] RRTA 930 does not 

function purely on this abstract, formal, or commercial level. The Tribunal must 

respond specifically to the applicant and his political opinion; it must decide whether to 

invest its melancholy sympathy in this applicant and his opinion, if only to ultimately 

dissolve or code the particulars into its general formula, the “refugee.” Turning to our 

applicant’s specific property offers the possibility of further developing the Tribunal’s 

conceptions of evil and justice, its theodicy and theology. 

C. Juridical Human, Human Woman 

As one might expect from an account covering three decades of political 

activity, the applicant’s political opinion finds multiple expressions across the record. 

Certainly, there is no singular, positive assertion of what he supports, but a “continuum” 

of anti-regime positions moving from his support of the communist Tudeh Party to the 

“reformist” Green Movement. The putative continuity of the applicant’s position 

derives not from its political visions or aspirations, but on its negative or critical 

aspect—in a word, on its recantation of the Islamic Republic. Indeed, the applicant 

refers far more often to his “political opinion and activities against the Islamic 

government,” his “anti-Islamic political opinion,” or to “being anti-islamic, anti Islamic 

                                                 

 
20

 Louis Althusser formulates this point thus, “Law states, in systematic form, rules governing 

commodity exchange, that is, purchases and sales—based, in the last instance, on ‘property rights’.” See 

Louis Althusser, On the Reproduction of Capitalism: Ideology and Ideological State Apparatuses 

(London: Verso Books, 2014), 57. 

https://paperpile.com/c/QAEgQW/rOtO/?locator=57&prefix=Louis%20Althusser%20formulates%20this%20point%20thus%2C%20%22Law%20states%2C%20in%20systematic%20form%2C%20rules%20governing%20commodity%20exchange%2C%20that%20is%2C%20purchases%20and%20sales%E2%80%94based%2C%20in%20the%20last%20instance%2C%20on%20'property%20rights'.%22%20See
https://paperpile.com/c/QAEgQW/rOtO/?locator=57&prefix=Louis%20Althusser%20formulates%20this%20point%20thus%2C%20%22Law%20states%2C%20in%20systematic%20form%2C%20rules%20governing%20commodity%20exchange%2C%20that%20is%2C%20purchases%20and%20sales%E2%80%94based%2C%20in%20the%20last%20instance%2C%20on%20'property%20rights'.%22%20See
https://paperpile.com/c/QAEgQW/rOtO/?locator=57&prefix=Louis%20Althusser%20formulates%20this%20point%20thus%2C%20%22Law%20states%2C%20in%20systematic%20form%2C%20rules%20governing%20commodity%20exchange%2C%20that%20is%2C%20purchases%20and%20sales%E2%80%94based%2C%20in%20the%20last%20instance%2C%20on%20'property%20rights'.%22%20See
https://paperpile.com/c/QAEgQW/rOtO/?locator=57&prefix=Louis%20Althusser%20formulates%20this%20point%20thus%2C%20%22Law%20states%2C%20in%20systematic%20form%2C%20rules%20governing%20commodity%20exchange%2C%20that%20is%2C%20purchases%20and%20sales%E2%80%94based%2C%20in%20the%20last%20instance%2C%20on%20'property%20rights'.%22%20See
https://paperpile.com/c/QAEgQW/rOtO/?locator=57&prefix=Louis%20Althusser%20formulates%20this%20point%20thus%2C%20%22Law%20states%2C%20in%20systematic%20form%2C%20rules%20governing%20commodity%20exchange%2C%20that%20is%2C%20purchases%20and%20sales%E2%80%94based%2C%20in%20the%20last%20instance%2C%20on%20'property%20rights'.%22%20See
https://paperpile.com/c/QAEgQW/rOtO/?locator=57&prefix=Louis%20Althusser%20formulates%20this%20point%20thus%2C%20%22Law%20states%2C%20in%20systematic%20form%2C%20rules%20governing%20commodity%20exchange%2C%20that%20is%2C%20purchases%20and%20sales%E2%80%94based%2C%20in%20the%20last%20instance%2C%20on%20'property%20rights'.%22%20See
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Iranian government,” than he does to “being pro Tudeh Party” or to his “pro Green 

Movement activities.”21 For its part, the Tribunal eventually acknowledges the applicant 

as a “longstanding critic of the Islamic government in Iran.”22 

These fragments of the applicant’s political opinion already hint at one of its 

crucial dimensions. He does not express opposition merely or only to the Islamic 

Republic of Iran, but to the official role of Islam (or religion more broadly) in the state. 

As above, his original application to the Department of Immigration notes specifically 

that he is both “anti-islamic” and opposed to the “Islamic Iranian government,” to 

which he adds that he “was a non-religious person when the revolution took place.”23 

Concluding his subsequent statement to the Tribunal, the applicant describes Iran as 

“just a big prison,” its political system a “religious dictatorship.”24  

To be clear, it would be uncharitable and likely mistaken to read these “anti-

Islamic sentiments”—so described by the Immigration delegate—as something like 

Islamophobia or anti-Muslim prejudice.25 Firstly, the applicant’s own religious beliefs 

defy conventional categories. Having told Immigration that he “had never been 

religious” despite being “born to a Muslim family,” he explains to Cipolla that he is a 

Muslim who does not “believe in Islam,” offering his view that “the God that they know 

in Islam is not his God,” stating very explicitly that he is not an atheist.26 Perhaps more 

                                                 

 
21

 1007183 [2010] RRTA 930, § 21. 
22

 Ibid., § 133. 
23

 Ibid., § 21. 
24

 Ibid., § 23.31. 
25

 Ibid., § 22. The reader will recall that the decision record contains the Immigration delegate’s reasons 

for refusing the original application to protection. 
26

 Ibid., § 22, 32. 
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importantly, the applicant explains his consent to his daughter’s marriage to a Bahai 

man by noting that he is “not religious,” and does not have “prejudice against any 

religion.”27 

A “non-religious person” from a Muslim family, the applicant’s “anti-Islamic” 

opposition seems neither restricted to the specificities of the Islamic Republic apparatus, 

nor directed at Islam as such. His political opinion instead opposes the Islam embodied 

by his extended family members, whom he calls “fanatic-Islamic” and whose views 

violate his own “support of freedom and democracy for Iran and Iranians.”28 He 

presents himself as a target of his family and other unnamed “islamic entities,” claiming 

that one relative in particular “has made it his mission to take me off the face of the 

earth as an anti-islamic person,” who will “use his extensive powers to be after us and 

bring us to the islamic (sharia law) justice.”29 

The applicant’s frequent references to what he names “sharia law” neatly 

capture his oppositional political opinion and simultaneously indicate the “serious 

harm” that such an opinion will incur.30 His initial application to Immigration notes that 

consenting to his daughter’s marriage makes him a “combatant with God,” according to 

“strict Islamic Sharia law,” for which the punishment is death. At another moment, 

allowing this marriage “is called in sharia law ‘SPREADING SEDITION ON 

                                                 

 
27

 Ibid., § 21. 
28

 Ibid., § 21, 23.10. 
29

 Ibid., § 21. 
30

 Though it is beyond this thesis to make the argument, the applicant’s claim that Iran presently operates 

under “sharia law” cannot be accepted at face value. See, for instance, Wael Hallaq, “What Is Shari‘a,” in 

Yearbook of Islamic and Middle Eastern Law, 2005–2006 (Leiden: Brill, 2007), 151–80. 

https://paperpile.com/c/QAEgQW/ILY0/?prefix=Though%20it%20is%20beyond%20this%20thesis%20to%20make%20the%20argument%2C%20the%20applicant's%20claim%20that%20Iran%20presently%20operates%20under%20%22sharia%20law%22%20cannot%20be%20accepted%20at%20face%20value.%20See%2C%20for%20instance%2C
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EARTH’.”31 And in the subsequent Tribunal hearing, the applicant recounts the 

marriage as one of the “cumulative factors” that will lead to a “real chance” of 

persecution, commenting that “he as the father of the bride had consented to this 

marriage with a person of a religion deemed to be an infidel by the Iranian Islamists.”32 

All of this reinforces the very first line of the applicant’s CLAIMS AND EVIDENCE, 

“I and my wife will certainly be arrested, persecuted, imprisoned as before, and 

undoubtedly will be taken to the Islamic court to be judged by Sharia Law.”33  

As someone without prejudice against any religion, supportive of freedom and 

democracy, who therefore permits his daughter to marry into a religious minority, the 

applicant presents his opposition to the religious legalities in the Islamic Republic, and 

presents himself as someone who will be punished by them. Such punishment—the 

subjection to “Sharia Law”—would amount to “serious harm.” That this is for reasons 

of his political opposition completes the nexus to the Convention definition of refugee. 

Crucially, the applicant is not alone in suggesting this. Cipolla concludes that 

“substantial country information” before the Tribunal “indicates that the current 

political regime in Iran is extremely oppressive.”34 Among these sources, Human Rights 

Watch reports “countless due process violations” in Iranian courts in 2009.35 In its turn, 

the US Department of State is more expansive, noting that “when post-revolutionary 
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statutes did not address a situation, the government advised judges to give precedence to 

their knowledge and interpretation of Islamic law.”36  

In decision 1007183 [2010] RRTA 930, to be subject to evil is to be outside the 

protection and due process of modern, secular law, or to be subject to an illiberal, 

religious, or otherwise backward legality.37 Or, more precisely, it is to be deliberately 

placed outside secular law, particularly if the reason is putatively one’s support for 

freedom and democracy, for due process. On the level of the individual Iranian 

applicant, this is what it would mean to be condemned to the figural realism of post-

1979 Iranian history: to live under less than fully human law as less than fully human. 

We should see no irony, nor accident or coincidence, when Cipolla reports that “the 

applicant believes that he could live as a human being in Australia,” if accepted as a 

refugee, if admitted into the progressive horizon of modern, positive law.38 Thus the 

decision to admit him—to apply due process to the asylum seeker and then guarantee its 

future application to the refugee—thus posits and confirms the correspondence of 

positive law and humanity in one and the same motion. Law is at once the formal 

process in the decision, and the content of the evil and justice it decides. Naturally, this 

implies a second correspondence between the evil or inhumanity of a failure or lack of 

due process, and the justice of its restoration.39 
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At the same time, it is no accidental or contingent point that this discussion of 

law and religion should concern a father’s consent to his daughter’s marriage. Leaving 

to one side familiar critiques of the patriarchal logics of marriage, the regulation of 

sexual difference in putatively non-secular legal systems has come to form a key plank 

in assertions of the civilizational superiority of secularism and secular legal code.40 

Such a position typically assumes that secularism is merely what remains when religion 

is sequestered to the private sphere, failing to recognize the ways that modern secular 

legalities configure their own specific and violent regulation of women and their 

bodies.41  

With Joan Scott, this is not to argue that the governance of sexual difference in 

places such as the Islamic Republic and Australia are essentially the same, but to note 

that the characteristic sharpness of the distinction in many accounts “works to obscure 

the continuing problems evident in secular societies by attributing all that is negative to 

religion.”42 Nor is there any need to disagree with the applicant when he describes Iran 

as a “strongly patriarchal” society, where his wife will face dangers without “male 

protection” if he is arrested on return.43 Instead, the point is to problematize the 

applicant’s fuller description of Iran’s “strongly patriarchal and Islamic society,” to 

suggest that the association between these modifiers is far from random.44 Moreover, it 
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is to pause once more on the connections between law, humanity, and the protection of 

property—where women now become the objects of protection.45  

In Samera Esmeir’s formulation of juridical humanity, the human becomes both 

the means and end of the law; inversely, living under “traditional” law becomes 

equivalent to living as less than human. The Egyptian legal reformer Qasim Amin—

perhaps best known for his 1899 text on the liberation of women—forms an 

illuminating example. For Esmeir, the humanity of Amin’s women is indexed to her 

recognition in secular code, which follows the arc of an evolutionary historical process 

in which Egypt must catch up to European legal developments through the reform of its 

religious codes.46  

In this context, it is telling that Cipolla records the applicant as saying, “the 

Islamists do not consider a woman to be a whole human being, but only part of a 

human.”47 Unsurprisingly, the applicant is once again not alone in this view, as country 

information in the record reports negatively on arrests for violations of dress-code.48 Or, 

in the most explicit form, the following from the US Department of State report, relied 

upon so heavily in the decision record:  

The constitution [of the Islamic Republic] nominally provides women with equal protection 

under the law and all human, political, economic, social, and cultural rights in conformity with 

Islam. Provisions in the Islamic civil and penal codes, particularly sections dealing with family 

and property law, discriminate against women. Shortly after the 1979 revolution, the government 
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replaced those laws that provided women with increased rights in the home and workplace with 

a legal system based largely on Shari‘a practices.49 

On the level of the individual applicant and his wife (whose fate as refugee is 

tied to her husband’s), the content of the prognosticized, “reasonably foreseeable 

future” in Iran amounts to deliberate, motivated breaches of due legal process, 

particularly where the breaches are infused with religious zeal or fanaticism, with an 

“official” role for religion; and where such breaches apply unevenly to women. For the 

applicant, this is the core of his persecution, the failure to protect the property of his 

political opinion, the breach of his human rights, the evil to which he would be subject 

and from which he needs protection. In the Tribunal, we glimpse the alternate liberal 

horizon in the practical application of secular, humanitarian law, and the renewed 

promise of its extension into the future to new refugees.  

However, this clearly does not exhaust the Tribunal’s vision of justice, or even 

that of this decision. To move to broader, more historical conceptions of justice—those 

beyond the individual or contingent circumstances of our applicant—we may turn to the 

positive aspects of the applicant’s political opinion, those large-scale movements he 

actively supported across three decades in the Islamic Republic. Naturally, it is beyond 

the Tribunal’s legal purview to judge or decide upon such movements. This is the task 

of history.50 As I have suggested throughout, decision 1007183 [2010] RRTA 930 is 

one such history. 
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D. Revolution and Reform, Legal and Historical 

  We have already noted the vague character of the applicant’s political opinion, 

or at least that its consistent, continuous aspect comes from his recantation of the 

Islamic Republic rather than his political visions. In the initial application, he first 

describes his movement from the communist Tudeh Party to the reformist Green 

Movement with the following comment, “Later on, when the opposition was united as 

progressivists…now called the Green Movement…I supported them in any way I 

could.”51 Defined in opposition to the Islamic Republic, one moves seamlessly from one 

to the other, any difference lying in the simple passing of time and its contingencies. 

The applicant’s only critical engagement with either the Tudeh Party or the Green 

Movement is to note that a faction of the former “supported the Islamic Revolution,” 

betraying the applicant’s baseline opposition to the Islamic Republic.52 Cipolla thus 

summarizes the applicant’s view on this faction of the party: 

The applicant stated that when the [Tudeh] party started to show some affiliation for the Islamic 

Party in Iran, that (sic) he became more outspoken. The applicant stated that he did not accept 

the Tudeh Party because it was offering support to the Islamic government. The applicant stated 

that he supported the faction of the party that sought reform and adhered to communist values.53 

  This formulation counter-intuitively positions support for a revolutionary 

government against adherence to communist values, here presented as a struggle for 

reform. Ordinarily, communist parties such as the “Marxist-Leninist” Tudeh Party and 

social movements “emphasizing the need for reform” are distinguished by their 
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differing conceptions of history and justice.54 From these flow characteristic differences 

in the projects they pursue and the methods they adopt, which we can grossly separate 

as revolutionary and evolutionary, and thereby more or less urgent, transformative, 

violent etc. To use Hayden White’s shorthand, we could say that the former tend to 

follow Mechanist historical explanations underpinned by a radical “ideological 

implication,” whereas the latter take Contextualist approaches imbued with liberal 

ideology.55 Reinhart Koselleck, opposing prophetic and prognostic philosophies of 

history, identifies in the prognostic thought of post-revolutionary Europe an attempt to 

include in its calculations a coefficient of revolutionary agitation so as to forestall it, 

“from above.” For Koselleck, the very concept of reform, of fine-tuning social change 

to manage more radical expectations, converges precisely out of this attempt. In turn, 

evolution and revolution become antithetical, “partisan concepts” for the first time.56 

More recently and less abstractly, the reformist nature of human rights law operates by 

positing a present ideal—articulated in the Universal Declaration—which requires its 

adherents work towards incremental perfection or realization in the future, an 

evolutionary bildungsroman.57 Rebellious or revolutionary politics, although similarly 
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attached to progressive visions of social change, instead envisage rupture with the 

present, conscious of the risk of tragic outcomes.58 

Notwithstanding occasional references to “communist values” or “promoting 

communism,” the applicant entirely neglects to distinguish between the Tudeh Party 

and the “progressive” Green Movement, and even folds them together. Asked to 

comment on the roots of Iran’s “reformist movement,” the applicant describes a “power 

shift in Iran and…a push for reform” in which “the Tudeh Party and all those who were 

fighting for freedom attained greater levels of power in trying to push a reformist 

agenda.”59 Elsewhere in the decision, selections of country information present a more 

familiar distinction between the two. The Wikipedia excerpts report that the “Marxist-

Leninist” Tudeh Party, though initially imagined as a “liberal rather than a radical 

party,” “moved rapidly to the left within months of its founding.”60 On the other hand, 

Human Rights Watch define the “reform movement” as a “term broadly applied to 

include political figures and activists who advocate for change within the framework of 

the current governmental system.”61 Nonetheless, the decision record as a whole offers 

no compelling reason to meaningfully distinguish between the applicant’s support for 

these movements, his variously leftist and reformist, radical and liberal, revolutionary 

and evolutionary “political opinions.” Together, as we have seen, these movements can 
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form a “long continuum of political activity,” the incongruities or complexities elided in 

the applicant’s anti-regime political opinion; elided, that is, in the face of the Iranian 

Revolution and the Islamic Republic.62 

Because the Tribunal tests the applicant’s knowledge of the Tudeh Party and the 

Green Movement against country information, respectively from Wikipedia and Human 

Rights Watch, the record offers a potted history of each. The Revolution and the Islamic 

Republic receive no such elaboration, do not develop across the record. The closest we 

come is a paragraph summarizing, synchronically, the Islamic Republic’s state 

apparatuses from the US Department of State’s annual report on human rights practices. 

Here we learn that Ayatollah Ali Khamenei’s “writ dominated the legislative, executive 

and judicial branches of government,” presumably in reference to the year under 

review.63 

The record’s historical account thus occludes the discursive ties between leftist 

and revolutionary Islamic currents in the lead up to 1979. Ehsan Tabari, the Tudeh 

theoretician whose 1984 recantation is covered in the record, wrote extensively on the 

“similarities between Islam and socialism,” finding Marxian sanction for the 

“Mohamedan Revolution,” praising “progressive clergy such as Ayatollah Khomeini 

and Ayatollah Shariatmadari,” and emphasizing that Islam, from its inception, “has 

reflected the voice of the oppressed and the poor and declared war against the 
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exploiters, the usurers and the oppressors.”64 Ali Shariati, widely recognized as a key 

ideologue of the Revolution, famously formulates his philosophy of history as class 

struggle, based on a reading of the story of Cain and Abel.65 And more concretely, the 

Shah’s official news organs often blamed the country’s unrest on a subversive red and 

black alliance, communist and Islamist.66 Naturally, this is not to overstate a synthesis 

of leftist and Islamic thought in pre-revolutionary Iran, or to downplay the fractures that 

emerged later. It merely indicates greater complexity than the paradigm of secular 

reform versus Islamic reaction or revolution found in decision 1007183 [2010] RRTA 

930. 

More importantly, the Islamic Republic and its agents, deprived in the decision 

of historical development, become static. We have already encountered the repetitive 

figural realism that characterizes the Islamic Republic’s three-decade history, narrating 

cycles of unfair elections, protest, crackdown on dissent, and abuses of due process that 

culminate in televised recantations and confessions. However, the more literal figures, 

the actual people bound up in this history—variously the Hanging Judge, the 

prosecutor-general, the many unnamed “Guards” or “Guardians” of the Revolution—

are likewise immobilized, labelled “conservative,” fanatically trying to conserve the 

Revolution against Reform. In the applicant’s account, it is frequently these “Guards,” 

among them his feared relative, a “Cleric and Islamic Conservative,” who imprison and 
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interrogate him and raid his house; who, in a word, persecute him.67 Moving beyond the 

applicant’s experience, we read that the reform movement, gathering momentum since 

1997, was stymied by the election of Mahmoud Ahmadinejad, through whom 

“Conservatives came back to the fore again,” leading to “Islamists and Conservatives 

wielding greater control, and freedom of expression being suppressed.”68 In response to 

the “Conservative outcome of the [2009] election,” the applicant joined the Green 

Movement protests, but now no longer has the stamina to continue what he calls the 

“fight for reform against the Conservative Islamic government in Iran.”69 

Just as the applicant’s political opinion fundamentally sets itself in opposition to 

the regime in Iran and the official role of fanatical Islam, the function of the Revolution 

and its agents is to block progressive reform. To return to White’s categories, the 

historical narration of record 1007183 [2010] RRTA 930 presents the “ideological 

implication” of the Revolution and the Islamic Republic as neither Radical or Liberal, 

but Conservative, opposed to both transformative change and fine-tuning.70 

Notwithstanding that this is only possible because this history begins in 1979, 

misrepresenting the stunning event of the Revolution and the Islamic Republic’s 

capacity to endure and adapt in the subsequent decades, this counter-intuitive marriage 

of revolution and conservatism is hugely suggestive. Although the thesis’ final section 

will pursue the point further, we can note with Alberto Toscano the historical and 
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 Ibid., § 57.  
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present uses of the idea of fanaticism and the figure of the fanatic, in which radical 

violence and political backwardness are located in religious and clerical irrationality, 

reserving a particularly salient position for Islam. This finds expression variously as a 

fanatical “enthusiasm for the abstract” associated by Hegel with both the “revolution of 

the East” and the French Revolution through the figures of Muhammad and 

Robespierre; or as a dehumanizing lack of universality, an unhistorical and undeveloped 

spirit. At either extreme, both of which apply simultaneously in our record, the fanatical 

revolutionary or conservative is contrasted with the proper measure of universality and 

mediation, embodied in secular state institutions and due legal process.71 

That the struggles unfolding in the Tribunal’s decision so consistently play out 

in the illiberal judicial organs of the Islamic Republic, or that “Sharia Law” and 

Revolutionary Court justices are so salient, is therefore no contingent matter. Returning 

to the US Department of State report—one of the very few resources connected to the 

record that offer any glimpse of Iran pre-1979—we saw that the Revolution suspended 

secular, progressive history as it repealed legislation that “provided women with 

increased rights,” replacing it with “a legal system based largely on Shari‘a practices.”72 

From here, the conservative guards of the Revolution vigilantly block social reform on 

the ground, enjoying the sanction and support of the Revolutionary Court and its judges, 

which conserve the status-quo in law, imposing “strict penalties” for “antirevolutionary 

behavior,” halting the march of history. From the Department of State, we learn that this 

court is staffed with judges “in part due to their ideological commitment to the system,” 
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who are advised “to give precedence to their knowledge and interpretation of Islamic 

law,” and tasked, we might add, with stymying secular legal reform.73 Naturally, 

Cipolla’s commitment to the system of asylum law, human rights charters, or the 

Refugee Review Tribunal of Australia come under no such analysis. In this way, we can 

recognize the extent to which decision 1007183 [2010] RRTA 930 belongs to a 

particular system of texts and practices; and, with Louis Althusser, the way any such 

system aspires to consistency and comprehensiveness, working tirelessly to eliminate 

contradiction among its elements, including both existing and eventual cases.74 

Thus, on the historical level of decision 1007183 [2010] RRTA 930’s 

judgement, the structure of evil and justice resembles the one observed on the 

individual, legal level of the applicant’s asylum claim. In the latter, evil took the form 

of breaches of the applicant’s human rights as he was denied due process, his political 

opinion not protected, the matter compounded by the fanatical and religious zeal of his 

persecutors. Acting justly, the Tribunal applied the law efficiently and fairly. Finding 

the applicant credible, it recognized these breaches, and admitted him into its lawful 

horizon, so that he will never again face the evil he fled. On the broader level of the 

applicant’s political opinion—the Tribunal’s history of the movements he supported and 

opposed—evil assumes the same excessive, irrational, and Islamic form, manifesting 

once more in the Islamic Republic’s illiberal legal apparatus. For Iran, the progressive 

movement of the Tribunal’s philosophy of history is stunted to the degree that the Green 

Movement and its intended legal reform is suppressed by fanatical conservatives. 
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Justice, clearly, would entail both the application of due process to the progressive 

activists—the agents of history—and the advance of their reforms. The Tribunal invests 

in precisely this outcome as it recognizes the applicant’s political opinion, and assumes 

property in it.  

In this way, just as decision 1007183 [2010] RRTA 930’s legal judgement 

simultaneously posited and confirmed the correspondence of positive law and humanity, 

its historical judgement posits progressive human rights law as history’s telos, achieved 

or realized through progressive legal reform, the vehicle of moderate, secular, 

evolutionary history. On this, it is worth quoting Esmeir, for whom legal reform is 

“intimately tied to an evolutionary movement of history resulting in the interpellation of 

the human in both law and history.”75 Or, more specific to the legality governing our 

decision, human rights law, for Robert Meister, puts all questions of evil and justice into 

a “single metahistorical narrative that culminates in Human Rights Discourse itself.”76 

Such direct connections between the two levels of judgement in decision 

1007183 [2010] RRTA 930 should therefore not surprise. They issue from the form and 

philosophy of history of human rights law, which precisely require reform rather than 

revolution. Legal reform as historical justice thus functions analogously to the ever-

renewed promise of one day fulfilling the post-Holocaust right to asylum, discussed in 

                                                 

 
75

 Esmeir, Juridical Humanity, 86; see also Wael Hallaq on the reform of Shari`a law, “‘Reform’ thus 

clearly insinuates not only a transition from the pre-modern to the modern, but also passes an un-

appealable verdict on an entire history and a legal culture that is perennially wanting and thus deserving 

of replacement.” Hallaq, “What Is Shari‘a,” 153. 
76

 Robert Meister, After Evil: A Politics of Human Rights (New York: Columbia University Press, 2012), 

14. 

https://paperpile.com/c/QAEgQW/Ojkz+ILY0/?locator=86,153&prefix=,see%20also%20Wael%20Hallaq%20on%20the%20reform%20of%20Shari%60a%20law%2C%20%E2%80%9C%E2%80%98Reform%E2%80%99%20thus%20clearly%20insinuates%20not%20only%20a%20transition%20from%20the%20pre-modern%20to%20the%20modern%2C%20but%20also%20passes%20an%20un-appealable%20verdict%20on%20an%20entire%20history%20and%20a%20legal%20culture%20that%20is%20perennially%20wanting%20and%20thus%20deserving%20of%20replacement.%E2%80%9D
https://paperpile.com/c/QAEgQW/Ojkz+ILY0/?locator=86,153&prefix=,see%20also%20Wael%20Hallaq%20on%20the%20reform%20of%20Shari%60a%20law%2C%20%E2%80%9C%E2%80%98Reform%E2%80%99%20thus%20clearly%20insinuates%20not%20only%20a%20transition%20from%20the%20pre-modern%20to%20the%20modern%2C%20but%20also%20passes%20an%20un-appealable%20verdict%20on%20an%20entire%20history%20and%20a%20legal%20culture%20that%20is%20perennially%20wanting%20and%20thus%20deserving%20of%20replacement.%E2%80%9D
https://paperpile.com/c/QAEgQW/Ojkz+ILY0/?locator=86,153&prefix=,see%20also%20Wael%20Hallaq%20on%20the%20reform%20of%20Shari%60a%20law%2C%20%E2%80%9C%E2%80%98Reform%E2%80%99%20thus%20clearly%20insinuates%20not%20only%20a%20transition%20from%20the%20pre-modern%20to%20the%20modern%2C%20but%20also%20passes%20an%20un-appealable%20verdict%20on%20an%20entire%20history%20and%20a%20legal%20culture%20that%20is%20perennially%20wanting%20and%20thus%20deserving%20of%20replacement.%E2%80%9D
https://paperpile.com/c/QAEgQW/Ojkz+ILY0/?locator=86,153&prefix=,see%20also%20Wael%20Hallaq%20on%20the%20reform%20of%20Shari%60a%20law%2C%20%E2%80%9C%E2%80%98Reform%E2%80%99%20thus%20clearly%20insinuates%20not%20only%20a%20transition%20from%20the%20pre-modern%20to%20the%20modern%2C%20but%20also%20passes%20an%20un-appealable%20verdict%20on%20an%20entire%20history%20and%20a%20legal%20culture%20that%20is%20perennially%20wanting%20and%20thus%20deserving%20of%20replacement.%E2%80%9D
https://paperpile.com/c/QAEgQW/Ojkz+ILY0/?locator=86,153&prefix=,see%20also%20Wael%20Hallaq%20on%20the%20reform%20of%20Shari%60a%20law%2C%20%E2%80%9C%E2%80%98Reform%E2%80%99%20thus%20clearly%20insinuates%20not%20only%20a%20transition%20from%20the%20pre-modern%20to%20the%20modern%2C%20but%20also%20passes%20an%20un-appealable%20verdict%20on%20an%20entire%20history%20and%20a%20legal%20culture%20that%20is%20perennially%20wanting%20and%20thus%20deserving%20of%20replacement.%E2%80%9D
https://paperpile.com/c/QAEgQW/Ojkz+ILY0/?locator=86,153&prefix=,see%20also%20Wael%20Hallaq%20on%20the%20reform%20of%20Shari%60a%20law%2C%20%E2%80%9C%E2%80%98Reform%E2%80%99%20thus%20clearly%20insinuates%20not%20only%20a%20transition%20from%20the%20pre-modern%20to%20the%20modern%2C%20but%20also%20passes%20an%20un-appealable%20verdict%20on%20an%20entire%20history%20and%20a%20legal%20culture%20that%20is%20perennially%20wanting%20and%20thus%20deserving%20of%20replacement.%E2%80%9D
https://paperpile.com/c/QAEgQW/iMgF/?locator=14
https://paperpile.com/c/QAEgQW/iMgF/?locator=14
https://paperpile.com/c/QAEgQW/iMgF/?locator=14
https://paperpile.com/c/QAEgQW/iMgF/?locator=14


 

 

 

84 

 

 

the previous chapter. It redeems the claims of historical injustice in the present by 

promising incremental, eventual perfection in the future.  

At this stage, the identity of radical and liberal politics suggested by the 

applicant’s political opinion—united in their opposition to the conservative Islamic 

Republic—begins to unravel and give way to different configurations. Indeed, Toscano 

shows that twentieth-century liberal theory so often presented communism as a secular 

Islamism, where today’s theory imagines political Islam as the communism of our time, 

both positions maintaining a tenuous link between religion and totalitarianism.77 

Instead, the liberal, contextual, mediate, reformist, evolutionary philosophy of history of 

our record marks itself distinct and opposed to any politics of revolution, and by 

extension, any politics of radical abstraction or revolutionary universality. And it is the 

claims of these latter politics—their conceptions of history, evil, and justice—that are 

lost in the tautological system of decision 1007183 [2010] RRTA 930, which posits 

secular law and evolutionary history as both form and content, means and end, type and 

situation, theodicy and theology.  

E. Segue: The Time of Reform 

  The foregoing discussion returns us briefly to the prognostic component of 

decision 1007183 [2010] RRTA 930’s philosophy of history. As above, “reform” 

represents the best attempt of prognosis to factor in revolutionary movement and 

engineer social change from above in an evolutionary manner. This, following 
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Koselleck, sits in opposition to the prophetic orientation of the Iranian Revolution, and 

perhaps to uprising and revolution in general. For instance, Michel Foucault, writing in 

the wake of the Iranian uprisings, mused that such revolt is inexplicable to prognosis, 

that it is an “uprooting that interrupts the unfolding of history, and its long series of 

reasons why, for a man ‘really’ to prefer the risk of death over the certainty of having to 

obey.” That is, precisely due to events like the Iranian Revolution, human time for 

Foucault “does not take the form of evolution, but that of ‘history’.”78 

However, just as rational prognosis did not fully account for the decision 

record’s speculative future in the previous chapter, it here conceals another temporal 

and theological structure. Meister, in his sweeping critique of the politics of human 

rights, calls this the inter-messianic, transitional time of human rights discourse: the 

time opened by the ever-renewed, never-fulfilled promises of asylum processing and 

legal reform. In a word, this temporality produces a time after evil and before justice, a 

“secular theology” in which it is always too early or too late to attend to claims to 

justice, where now is never the time for justice.79 It is to this “now” that we turn, placing 

decision record 1007183 [2010] RRTA 930 in its time, for the first time, as a record 

from 2010 deciding the period 1979 to its present.
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IV. A 30-YEAR HISTORY 

A. Overture: A Comprehensive, 30-Year History 

  Taking up a single decision record from the Refugee Review Tribunal of 

Australia, this thesis began by identifying the central question motoring the document 

from initial application and rejection, to review and final acceptance. Namely, why does 

this Iranian man need asylum for his political opinion now, in 2010, having lived in the 

Islamic Republic for three decades, variously a member of the Tudeh Party and 

supporter of the Green Movement? However, with the applicant apparently able to 

secure residence in Australia through his daughter, and with one million Afghan and 

Iraqi refugees fleeing to Iran from their countries (under Australian occupation), “why 

now” also emerged as a salient question to ask of this 15,000-word, public decision 

record. This directed attention to the record’s temporal, historical, speculative, and 

curiously financial logics and forms, to its strategies and its conceptions of evil and 

justice. 

After suggesting that decision record 1007183 [2010] RRTA 930 can be 

fruitfully read as a work of history—neither a primary nor secondary source, its 

determinations at once legal and historical—the thesis divided its enquiry into two 

overlapping topics. This division, between a treatment of the document as “record” and 
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as “decision,” launched from two sets of key terms found in the ultimate point of the 

record, the sentence granting asylum to the Iranian applicant.1 

The first set pertained to the record’s epistemology and method, namely the 

definition of “well-founded,” and how the Tribunal comes to be “satisfied on the basis 

of evidence.” This developed the “speculative realism” structuring the movement of 

history in the record, subjecting the Islamic Republic to a brutally realistic past that 

repeats figurally in the present, then prognosticized to unfold into the “reasonably 

foreseeable future.” At the same moment, this historical realism secured a second, more 

speculative process wherein the record’s spectators exchange their melancholy 

attachment to the (credible) asylum narrative for the abstract idea of the refugee. This 

process opened a second future, a horizon of undefined progress, meanwhile foreclosing 

the past’s claims to justice, offering instead a perpetually renewed promise. 

The second set of terms from Cipolla’s decision—“persecution,” “Convention 

reason,” and “political opinion”—raised the content of its legal and historical 

judgements, permitting an elaboration of the record’s conceptions of evil and justice. 

This revealed a quasi-tautology that posited secular legal code as both the means and 

telos of justice—as it pertains to both the individual and the movement of history. For 

the former, the deliberate and motivated denial of due legal process constituted evil and 

inhumanity, and the lawful rescue and protection of certain human properties 
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fear of being persecuted in Iran for a Convention reason, namely his political opinion.” 1007183 [2010] 

RRTA 930, § 145. 
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represented justice.2 On the level of history, legal reform emerged as the vehicle of 

progress, driven by secular reformist movements and opposed in turn by fanatical 

revolutionary and conservative agents, lacking the appropriate measure of universalism 

and mediation. Thus, legal and historical justice, seen from within the system of texts 

and institutions governing decision 1007183 [2010] RRTA 930. 

Bringing these together is in one sense relatively simple. Illiberal orientations to 

justice and history, whether radical or conservative, are condemned to cycles of 

individual and mass violence, whereas evolutionary legal reform permits a vista to the 

progressive horizon of secular human rights law. Those outside the file—namely, its 

spectators—are then compelled to speculate on the next asylum seeker to come before 

the Tribunal, each time promising anew that the post-Holocaust human right to asylum 

will be fully achieved one day—if not for the one million Afghan and Iraqi refugees in 

Iran, then for others like them.  

However, from within the timeless sentence that forms Cipolla’s decision, it is 

difficult to pursue this point further, whether in critique or support, to an analysis of the 

“now” in which decision record 1007183 [2010] RRTA 930 unfolds. Before tackling 

this, it is worth revisiting the risk of reproducing the historicist logics critiqued 

throughout the thesis. This would be to read the record as typical of its age and thus 

marked by it, while concurrently constructing the age from the record. The approach 

attempted in this thesis attends instead to the processes by which this legal and 

institutional system codes and assembles its elements into its particular forms and 
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structures, and particularly to the symptoms this generates. Neither singular nor 

universal, the Iranian applicant and the record of his refugee status determination 

documents the process by which one man’s experience in Iran is coded into a 

hegemonic formula of history and justice, to be made publicly available on a database 

under the code 1007183 [2010] RRTA 930 for its imagined, waiting spectators. 

As noted, the final decision alone offers few glimpses to the outside of its 

ahistorical system, comprised as it is from its timeless and traceless legal terms. 

However, another moment in the record offers a richer, more pliant position to build 

from, more clearly telescoping key determinants and contradictions. This is when 

Member Cipolla records the following comment from the applicant: 

The applicant advised the Tribunal that if it would allow him he could write a comprehensive 30 

year history of Iran. He advised that the Islamic regime could not even compare with Hitler’s 

regime.3 

The thesis concludes by building from these two sentences in order to come to 

its own point of decision and judgement. More specifically, it considers what the 

promise of a comprehensive, 30-year history of Iran, with reference to the Holocaust, 

could mean for our present in light of the foregoing discussion of the record’s essential 

futurity, its closure of the past, and simultaneous co-optation and denunciation of 

radicalism. This, of course, in the record’s 30-year context of the end of existing 

socialism, the rise of modern political Islam, and the reign of neoliberal finance capital. 
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B. Messiah, Prophet, Mehdi, Marx 

Notwithstanding the complexities and aporias that saw the 1951 Refugees 

Convention assume the form it did, the rejection of Holocaust refugees by neighboring 

countries (and the US) and the postwar refugee crisis in Europe are undoubtedly among 

its major determinants. According to Peter Gatrell’s sweeping history of the figure of 

the refugee—which takes up many of these complexities and aporias—the UN in 1951 

“spoke of a ‘final solution’ to the refugee crisis in Europe, before adopting ‘durable 

solution’ as a less emotive term, less capable of being confused with the Holocaust.”4 

The human right to asylum, expressed in the Convention and reproduced in our record, 

is a promise that such an evil will not happen again. By virtue of their humanity, any 

person can now appeal to another nation-state for asylum from persecution—the right 

that was denied Europe’s Jews.  

The Iranian applicant, in indexing his suffering to that of the Jews under Hitler, 

thus invokes an evil other than the failure of the fanatical Islamic Republic to protect the 

property of his political opinion, a figure other than the Hanging Judge and his 

Revolutionary Guards. For Robert Meister, recognizing this other evil—namely, 

Auschwitz—and preventing its recurrence forms the central article of faith for secular 

human rights law.5 Just as Pauline Christianity gave a universal and redemptive 

meaning to Jewish suffering, so secular humanitarians posit that all humanity deserves 

the rights that were denied Holocaust victims—such as the right to asylum—provided 
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that they recognize the meaning of the Jewish Holocaust.6 In Meister’s account, this 

redefines evil, justice, and history in ways reminiscent of what we saw in our decision 

record, beginning most obviously with the logic of the “future test” and its sole 

imperative to prevent future persecution. 

The shift described by Meister from a revolutionary “justice-as-struggle” to 

human rights’ “justice-as-reconciliation” converts evil from a social structure to a cycle 

of deliberate and interpersonal violence, decollectivized into a series of individual 

crimes—an apt summary of the earlier discussion of the terms “persecution” and 

“motivation” in the record.7 As a result, the present becomes a transitional moment, 

caught between a foreclosed past and the promise of future fulfillment, operating under 

the imperative to stop evil rather than bring justice. This inaugurates an inter-messianic 

interval—after truth but before judgement—in which the beneficiaries of evil may 

denounce the perpetrators without conceding their gains.8  

This broad framework complements the evolutionary philosophy of history 

developed in previous chapters, applicable to both the individual legal case and to the 

movement of history, wherein all evil and justice are placed in a single metahistorical 

narrative culminating in human rights law itself. The inter-messianic present also fits 

neatly with the speculative realism of the record, urging its spectators to convert their 

melancholy or traumatic attachments into a renewed promise and further delay, 

occluding both the structural causes and the ongoing beneficiaries of human suffering. 
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More specifically, by properly and publicly applying human rights law, by finding this 

applicant credible, and by investing in him as “refugee,” we renew our commitment to 

the right to asylum, and to the system that delivers it, promising that at a later time this 

system will be extended to include people like the one million Afghan and Iraqi 

refugees in Iran. Nothing further is required of us, the decision record’s spectators, 

speculators, and beneficiaries. In light of this, the shift in UN terminology from a 

“final” to a “durable solution” for refugees perhaps articulates more than first appears.  

Brought together, these aspects of human rights law and discourse form a 

distinctly counter-revolutionary politics, reminiscent of the record’s opposition to 

revolution and radical universality. This emerged most clearly as the record effaced the 

differences between the Marxist-Leninist Tudeh Party and the reformist Green 

Movement when positioned before the specter of the Islamic Republic, at once 

revolutionary and conservative. This, in a lineage of critique that sees Hegel equate 

Robespierre to Muhammad; John Maynard Keynes liken Lenin to Muhammad; Carl 

Jung see Hitler as a new Muhammad; and our Iranian applicant compare the Islamic 

Republic to Hitler’s regime.9 The liberal alternative, the mediate position between 

reaction and revolution, today offers the ethic to prevent deliberate, interpersonal 

violence rather than bring structural justice. In doing so, it perversely removes the 

causes of global human suffering from political imagination, including radical and 

expanding wealth inequality, ongoing US imperialism, and climate change, none of 

which typically qualify as concerns of human rights law.10 In this conversion we can 
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glimpse the significance of not simply citing the Holocaust, but drawing the Islamic 

Republic into its referential orbit.  

The requirement of human rights discourse to recognize the significance of 

modern Jewish history establishes, for Meister, the hyphen in the “Judeo-Christian 

heritage” of our secular humanitarianism. At the same time, this places a special burden 

on those outside the hyphen, particularly certain illiberal Islamists, who, apparently 

opposed to human rights discourse, become subject of a new demonology, hyphenated 

in turn as fanatical Islamo-fascists, Islamo-terrorists, and as anti-Semites.11 To explain 

this split, Meister turns to Norman Brown’s schema of Islam’s prophetic (rather than 

messianic) conceptions of history and justice, formulated in a series of lectures in the 

wake of the Iranian Revolution (opening with a debt of gratitude to Khomeini for 

waking him from a dogmatic, Eurocentric slumber).12 For Brown, Islam represents a 

prophetic alternative to the messianic incarnation of Christianity, a poetical alternative 

to the narrational history of Pauline Christianity and human rights law.  

Insofar as prophecy differs from prediction or prognosis, that it requires active 

struggle to induce its future, Meister and Brown see in it a rejection of any justification 

for secular (or Roman) rule on earth, or of any delay in justice.13 It is thus a 

revolutionary politics demanding justice now, demanding that beneficiaries give up 

their gains. Islamic theopolitics, in its revolutionary and prophetic forms, thus denies the 
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interval of time between the end of evil and the coming of justice. Not seeing the 

present as historical, as a figural representation of another time, there is no time like or 

but the present for achieving God’s justice.14 Spurred as he was by events in Iran, 

Brown also elaborates a Shi‘i political theology of permanent revolution against the 

illegitimate Sunni succession of the Prophet. In a word, this is rebellion without a 

progressive teleology, without a horizon of expectation.15 Instead of the progressive 

movement that follows incarnation, the Shi‘i historical process runs on an axis of the 

Mehdi’s occultation and manifestation, or hiddenness and openness, from which 

follows injustice and justice on earth.16 In Brown’s suggestive phrasing, Islamism and 

Marxism agree on a crucial proposition: “there will be one world, or there will be 

none.”17  

These schematic accounts offer a near-complete alternative to the philosophy of 

history and political theology of decision record 1007183 [2010] RRTA 930. And while 

such schemas clearly lack specificity, and other works appear to contradict the neat 

opposition of inter-messianic human rights and prophetic political Islam, they do 

respond to a prevailing dismissal of Islamic politics as pre-modern or blindly fanatical.18 

Susan Buck-Morss, distilling a crucial insight from an impressive array of Muslim 

critical theorists, notes that the impossibly diverse manifestations labelled “Islamism” 

comprise a precisely modern and political phenomenon, forming largely out of the lived 
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experience in Muslim countries of concepts like “progress” and “democracy,” where 

Western-dominated global capitalism has induced economic “backwardness” and 

actively repressed democratic government.19 In this way, the one million refugees in 

Iran fleeing occupied Afghanistan and Iraq do not form a mere rhetorical counterpart to 

our decision record’s melancholy speculation on one Iranian asylum seeker. This fact is 

instead symptomatic of how, just like “progress” and “democracy,” the concept of the 

“human right to asylum” is experienced outside the Global North as the sheerest 

contradiction.  

Cognizant of these very broad contours of scholarly thought on political Islam, 

we can observe that the bookends of the comprehensive, 30-year history volunteered by 

the applicant—from the Revolution to Cipolla’s decision—match the bookends of this 

scholarly enquiry, from Brown’s 1981 lectures to Meister’s works. In this period, 

Alberto Toscano notes a turn to Christian theology (Paul in particular) by some of 

radical theory’s most prominent names, from Jacques Derrida to Alain Badiou and 

Giorgio Agamben.20 Attentive to their sophistication and specific concerns, Toscano 

nonetheless launches a round critique, reading early Marxian texts on religion in light of 

the methods developed in the later critiques of political economy.  

In this account, the perfected Christian theocracy is not a state that recognizes 

Christianity as state theology to the exclusion of other religions, but, counterintuitively, 

                                                 

 
19

 Susan Buck-Morss, Thinking Past Terror: Islamism and Critical Theory on the Left (New York: Verso, 

2003), 42–43. 
20

 See, for instance, Alain Badiou, Saint Paul: The Foundation of Universalism (Stanford: Stanford 

University Press, 1997); Giorgio Agamben, The Time That Remains: A Commentary on the Letter to the 

Romans (Stanford: Stanford University Press, 2005). 

https://paperpile.com/c/SVL0jD/qLth/?locator=42-43
https://paperpile.com/c/SVL0jD/qLth/?locator=42-43
https://paperpile.com/c/SVL0jD/qLth/?locator=42-43
https://paperpile.com/c/SVL0jD/qLth/?locator=42-43
https://paperpile.com/c/SVL0jD/z8s0+cqE4/?prefix=See%2C%20for%20instance%2C,
https://paperpile.com/c/SVL0jD/z8s0+cqE4/?prefix=See%2C%20for%20instance%2C,
https://paperpile.com/c/SVL0jD/z8s0+cqE4/?prefix=See%2C%20for%20instance%2C,
https://paperpile.com/c/SVL0jD/z8s0+cqE4/?prefix=See%2C%20for%20instance%2C,
https://paperpile.com/c/SVL0jD/z8s0+cqE4/?prefix=See%2C%20for%20instance%2C,
https://paperpile.com/c/SVL0jD/z8s0+cqE4/?prefix=See%2C%20for%20instance%2C,
https://paperpile.com/c/SVL0jD/z8s0+cqE4/?prefix=See%2C%20for%20instance%2C,


 

 

 

96 

 

 

the atheist and liberal state that relegates religion to the level of an element in civil 

society. The latter state, in the name of political emancipation, never abolishes “real” 

religiosity insofar as it conserves the alienated freedom of humans in an external 

referent, if shifted from the sky to state institutions. On the contrary, it perpetuates this 

“real” religion—a “real abstraction” generated of everyday social practice rather than 

professed belief or conscious awareness—deep into property relations, thereby planting 

“humanity” deeper into state sovereignty precisely as it promises human freedom.21 It is 

not hard to recognize here the property of the applicant’s political opinion, the product 

of his earlier investments, presented now for speculation by the Refugee Review 

Tribunal of Australia and its spectators. 

Perhaps more importantly, Toscano’s retort also offers a set of explanations for 

the turn to political theology in leftist theory, which at its worst commits an idealist 

reduction and betrays a conviction in historical-ontological continuity, from which only 

messianic transformation can break.22 Put simply, Toscano sees the recent appeal of 

messianism as deriving from the present hopelessness of leftist politics, the program or 

teleology eschewed for the inscrutable “event.” Here, radical thought inoculates itself 

with a conservative critique in the wake of socialism’s failure as an attempt to remain 

radical while avoiding the charge of fanaticism, an outcome of the twentieth-century 
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excesses of the “program.”23 However, following Marx’s comments on the homology of 

Christianity and commodity capital—where the abstract person is what matters to both, 

one human worth as much as the next provided that they possess, respectively, faith or 

credit—Toscano touches on a second determinant. This is the “recent period of capital 

restoration” and financialization, precisely across our record’s 30-year history.24 

C. Credit, Credibility, Justice 

  Having identified the Tribunal’s question of the applicant, “why now,” as a key 

question for its own enquiry, the thesis also followed Member Cipolla’s lead in reading 

legal determinations. This refers to the information about the 1983-84 Tudeh 

recantations, which Cipolla read, if only implicitly, not for empirical data or accounts of 

truth and falsity, but to critically assess their forms and representations of justice and 

history. In a word, this means to treat the legal record as a show trial: a “grand theatre 

staged by the authorities,” in the words of Ervand Abrahamian, the ultimate source of 

Cipolla’s Wikipedia excerpts on the recantations.25  

  However, this approach to decision record 1007183 [2010] RRTA 930 revealed 

less a grand theatre than a stock exchange, an occasion and venue for speculating and 

investing rather than a cynically scripted production of history. The Tribunal was 

occupied foremostly by a consideration of the future, less concerned with determining 
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 Toscano, 244–46. 
24

 It is perhaps worth noting that Toscano’s book was published the same year as Cipolla's decision. See 

Toscano, 190, 244. 
25

 Ervand Abrahamian, Tortured Confessions: Prisons and Public Recantations in Modern Iran 

(Berkeley: University of California Press, 1999), 6–7. 
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what really happened than establishing a credible account of what may have happened, 

and always focused on the implications for the “reasonably foreseeable future.” In this 

way, Member Cipolla was able to follow the historian in precisely the standards and 

methods that Carlo Ginzburg expected that a judge could not, most particularly the 

sterner threshold of proof that judges typically require to decide that particular actions 

or events actually happened.26 More specifically, the thesis showed that the Tribunal 

“came to be satisfied on the evidence before it” without a particularly thorough 

engagement with the applicant’s physical evidence, his documents and bodily scars. 

More concerned with mapping the applicant’s narrative against the “available country 

information” to determine its “credibility,” the Tribunal ultimately substituted the 

applicant’s specific documents and scars for the abstract, credible idea of them. 

  “Credibility” thus named the record’s process of exchanging melancholy 

attachments to singular, traumatic facts in our hyper-capitalized and hyper-financialized 

world for a disinterested, speculative propriety. To do so, it offered a set of 

epistemological tools with which Cipolla and his readers can speculate on whether this 

Iranian applicant and his political opinion are worthy of investment, and therefore of 

admission into liberal citizenship as refugee. These tools consisted largely of the two-

way, historicist relationship between the asylum narrative and the “available country 

information,” where each valorizes the other, equally based on hearsay and individual 
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 The others include the fact that judges cannot consider events that did not (or have not yet) happened; 

and, relatedly, that judges cannot proceed from falsified or unverified documents. See Carlo Ginzburg, 

The Judge and the Historian: Marginal Notes on a Late-Twentieth-Century Miscarriage of Justice, trans. 

Antony Shugaar (New York: Verso, 2002), 16–17, 110. 
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testimony, and each produced and collated through organs of human rights law.27 

Ultimately, by following this process of credibility, Member Cipolla was able to 

conclude that, “cumulatively considered,” the applicant’s “compounding woes”—

accumulating for reasons of his “long continuum of political activity”—made him a 

worthy investment.  

  Just as the member departs from the judge, erring closer to the historian, this 

epistemology of credibility differs from earlier legal imaginations. Writing a century 

before Cipolla, Georg Lukács described his “modern legal reality” as the relentless 

effort to systematize law into a formal rationalism capable of relating to any situation in 

life, amenable to the precise prediction and “exact calculation” required by generalized 

commodity production.28 At the same time, from the other end of the political spectrum, 

Carl Schmitt noted the tension between the irreducible arbitrariness of sovereign power 

in applying the law and the intense commercial age he lived in, “less concerned with a 

particular content than with a calculable certainty.”29  

The thesis has not offered attempted to account for these differences, which 

might be limned in the shifts from theatre to exchange, past to future, decision to 

investment, and certainty to credibility. And while it is clearly beyond the scope of the 

thesis to launch a robust analysis of the many overdetermined causes, I suggest that 

                                                 

 
27

 Whether this is the US Department of State country reports on human rights practices, Human Rights 

Watch, the Refugee Review Tribunal of Australia, or the many other state and non-government 

institutions who contribute to the enormous body of “country information” stored on the UNHCR’s 

RefWorld database. 
28

 Georg Lukács, History and Class Consciousness: Studies in Marxist Dialectics, trans. Rodney 

Livingstone (Cambridge: The MIT Press, 1971), 96–97. 
29

 Carl Schmitt, Political Theology: Four Chapters on the Concept of Sovereignty, trans. George Schwab 

(Chicago: The University of Chicago Press, 1985), 30–31. 
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these shifts are symptomatic of now, of the 30-year history that the decision record 

presents. To begin, it is not difficult to point to the correlations between the end of 

existing socialism and the rise of political Islam across this period, and the record’s 

preoccupation with Islam as simultaneously radical and reactionary, as well as the 

curious collapse of radical into liberal politics discussed earlier.  

This period also witnessed the growing salience of refugees and their 

processing, as a site of political contestation, and understood in the specific and legal 

terms of the Refugees Convention and national and international institutions entrusted 

to apply them.30 The thesis reviewed many academic treatments of this in its 

introduction, before offering a different analysis of the movements and exigencies of the 

process of refugee status determination, based ultimately on the notion and practice of 

credibility and its essential orientation to the future. I posit that the political salience of 

this form of refugeehood and its processing are symptomatic of the decades of intense 

global financialization leading into our neoliberal now. Broadly speaking, the temporal 

implications of widespread, systematic trade in stocks and derivatives suggest one 

correlation to Tribunal’s logics. As Michael Heinrich explains, the movements of these 

financial markets are no longer decided by current dividends but the future profits of a 

business or prices of a commodity. The prices on a stock exchange thus reflect 

expectations of future developments, what Marx calls fictitious capital, reminiscent of 

our own speculation in the Tribunal, where justice is delivered as a promise, a future 
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 The Refugee Review Tribunal of Australia, for instance, was convened in 1993 and lasted until 2015. 

More generally, the modern concept of the refugee has experienced a series of heterogeneous registers, 

before developing its present legalistic meaning. See Gatrell, The Making of the Modern Refugee. 
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return.31 In a schematic way, this demonstrates a different imperative for law—and 

ultimately the law of property relations—from that described by Lukács or Schmitt, 

where industrial capital demanded certainty and precise calculation.32 

Moving from law to history, it is worth remembering here Carlo Ginzburg’s 

observation that the French Revolution attracted the first truly “judicial” historiography, 

from which Hegel formulated “the history of the world as the world’s court of 

justice.”33 While Ginzburg does not raise the connection, Ian Baucom (with Slavoj 

Žižek) emphasizes that alongside the “sublime spectacle” of the Revolution and its 

Terror—which Kant believed capable of producing “a universal yet disinterested 

sympathy” in all humanity—the Revolutionary period also witnessed the first 

widespread and systematic use of bills of exchange, itself both productive and 

symptomatic of a new imperative to abstraction. These bills required a new social 

practice, a habit of intersubjective analysis requiring people to read the face value of the 

bills as well as the credibility of their exchange partners. And, more importantly, they 

required participants to read and invest in the credibility of the very system of exchange 

itself. In Baucom’s gloss, “a system of credit encompasses more than just a set of 

accounting protocols, more than just a table of debts. It demands a phenomenology of 

transactions, promises, character, credibility.”34 
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 This is not to argue for anything like a vulgar economic determinism, but once more for a complex 

overdetermination of contradictions—perhaps, as Louis Althusser argues, determined “in the last 
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 Ian Baucom, Specters of the Atlantic: Finance Capital, Slavery, and the Philosophy of History (New 

York: Duke University Press, 2005), 64, 157. 
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Decision record 1007183 [2010] RRTA 930—a history of the period from 1979 

to its post-socialist, post-9/11, post-financial crisis present—requires a similar 

phenomenology. This is a reading by the Tribunal and its spectators of the credibility of 

the applicant’s character, so to transact the specificity of his melancholy narrative into 

the abstract formula of “refugee,” so to renew the promise of justice for a future time. 

This process represents an investment not only in the Iranian applicant, but 

simultaneously in the process itself, in the system of human rights and asylum law. Put 

simply, in finding the Iranian applicant “credible,” we also find the law credible—a 

two-way generation of credibility, credit breeding credit.  

However, it is clear that this process cannot fully succeed in converting singular 

content into abstract formula, or in foreclosing the claims of the past for promises in the 

future. It cannot be a comprehensive history; it constantly generates symptoms and 

surpluses. Schmitt formulates this as the inevitable “autocratic imposition” inherent in 

any concrete application of legal norm, no matter how abstractly generated.35 For 

Lukács, it is a qualitatively unique content, material substratum, praxis, or Kantian 

“thing-in-itself,” irreducible to systems of formal rationalism, such as the law.36  

In our decision record, we saw the progressive horizon of expectation in liberal 

Australia secured by the prognostic future of illiberal Iran; the speculative, proprietary 

realism of the Tribunal triggered by a melancholy sympathy for the individual applicant, 

traumatized by the fact of millions of others like him; and, we can add, the due process 

in the Refugee Review Tribunal undergirded by Australia’s offshore detention regime 
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on Nauru and Manus Island. Although one secures the other, ties the “mere speculation” 

to a “real basis,” the contradictions only deepen.37 

D. Why Now? 

  Turning to the “now” in which decision record 1007183 [2010] RRTA 930 

unfolds, this final chapter has suggested that the thesis’ analysis of the record and its 

imperatives reveals symptoms of the age’s dominant political and capital logics, 

shorthanded as “neoliberal,” particularly as they operate in an arena of law and history. 

In short, this found expression in a post-Holocaust political ethic of preventing future 

evil, predicated on a peculiar position for fanatical political Islam, and radical theory’s 

turn to messianic politics; and a distinct shift in legal and historical epistemology in 

keeping with the exigencies of finance capital and abstracted, individualized justice. 

  There is no shortage of theorists formulating this “now” of our neoliberal and 

financial present. David Scott describes it as living in the “aftermaths of political 

catastrophe,” amid the ruins of our post-socialist and post-colonial futures. Such 

aftermaths produce a temporal immobility, the present endlessly and formlessly 

extending into the future, an age “stranded in the present.” Emancipation has given way 

to liberal accommodation; reconciliation has displaced revolution as the language of 

social change; the future is now reduced to a mirror-image of the present.38 For 

Massimiliano Tomba, we inhabit an uncanny, “ahistorical present.” In the way 

                                                 

 
37

 The reader will remember the terms “mere speculation” and “real basis” from the Tribunal’s 

explication of “well-founded fear.” See 1007183 [2010] RRTA 930, § 17. 
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commodities obliterate the traces of their production, the historical forms of capitalist 

modernity have become so natural that the only way to even imagine overcoming this 

“present without history” is through disaster.39  

  It is not difficult to square such accounts with this thesis’ analysis of decision 

record 1007183 [2010] RRTA 930. In light of them, however it becomes even more 

difficult to formulate, much less respond to, the record’s irreducible surplus elements, 

whether in the applicant’s narrative or its processing, so to make our inevitable decision 

on this public document. From within the decision record, into which no messianic or 

prophetic meaning can irrupt, all meaning must be emerge as a term in its system. The 

Iranian man thus comes into the record, comes before us, not in the figure of a messiah, 

prophet, or Mehdi, but as precisely the term endowed to him by the system, faithfully 

borrowed in the thesis. He is an “applicant” to our “now.” And insofar as we remain his 

melancholy spectators and proprietous speculators, we renew our promise to the post-

Holocaust right to asylum without ever fulfilling it, perpetually reinvesting in the 

credibility of this system as its contradictions mount. 

  Thus positioned before this public record, in our neoliberal now, how do we 

decide? This moment is my own response to the question posed of the applicant, then 

posed of the Tribunal: why this thesis, now? Attempting to outline the historical and 

political exigencies of the decision record and its speculative epistemology of 

credibility—itself a symptom of the complex overdetermination of our time—the thesis 

sought to throw itself into the Grand Theatre, into the antagonisms of history and law. It 
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argues that it is now impossible to innocently spectate decision record 1007183 [2010] 

RRTA 930—or any of the Tribunal’s 36,406 anonymized and public decisions—

without becoming its speculator.40  

Writing from within our “now,” stranded without a program or teleology, I can 

offer only the following conclusions, negative and vague in nature. It appears to me 

inadequate to study the system of refugee status determination for how it leads to unfair 

outcomes for those individuals able to come before it. To focus, for instance, only on 

how credibility assessment in a “culture of disbelief” works to exclude asylum seekers 

leaves undisturbed the various movements of credibility outlined in this thesis: those of 

abstraction, exchange, promise, and never-ending delay. More specifically, it fails to 

recognize the insidious function of credibility when the system functions expediently, 

and even generously, as in decision record 1007183 [2010] RRTA 930. At the same 

time, it seems now inadequate to home in on the subjectivities that coalesce out of the 

asylum encounter to the exclusion of what that encounter means for those putatively 

outside it. This refers firstly to those millions unable (for myriad reasons) to access 

asylum processing, yet included in the system through their relation of exception; and 

also the spectators, speculators, and beneficiaries of the encounter, whether they are 

conscious of this role or not. 

In turn, this suggests that the salience of the figure of the refugee and her 

processing—understood in the dominant legal and institutional register—as a site of 

political struggle has an underside. Complementary to the age’s capital and historical 
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logics, to what extent does the struggle to reform the asylum system to perfect the post-

Holocaust right to asylum reinscribe these logics and exacerbate their contradictions? 

This is to raise the real and practical problematics of the present struggles for the right 

to a fair asylum hearing—precisely one that our Iranian applicant received—for those 

incarcerated in Australia’s offshore detention centers on Manus Island and Nauru; or the 

same struggle on behalf of Syrian refugees marooned on European islands. What is lost 

when success in such struggles would reauthorize the asylum system’s economy of 

melancholy narratives, curtailed to the subjective experience of an individual, effacing 

like the commodity the history of their production; when evil is further limited to 

deliberate and motivated persecution; when justice amounts to a promise to guarantee 

certain human properties? Put another way, such struggles for reform begin to resemble 

the exchange studied in the decision record, where a melancholy sympathy for 

traumatizing facts of our world would be substituted for a proprietous and liberal 

disinterestedness.  

Such an exchange, as we have seen, also forecloses the past’s claims to justice 

and removes structural causes from our political purview. History, mediated through the 

asylum system, narrates the travails of isolated individuals, attending nearly exclusively 

to nation-states and intentional causes and effects. In a word, history can begin in 1979. 

Foreclosed are the deeper, structural, constellated histories that far better account for the 

continued phenomena of refugeehood, understood less narrowly than the post-

Holocaust Refugees Convention.  

This exchange, practiced in the Tribunal or in the academic and activist struggle 

for others to access it, transacted regardless of subjective conscious awareness or 
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agency, thus generates a “real abstraction,” successively deepening and widening its 

contradictions and symptoms. If a response to the “refugee crisis” is to avoid this pitfall, 

it requires foremost a reformulation its dimensions, history, and determinants. It 

requires a radical philosophy of history and a radical political program, one that attends 

to this real abstraction so to avoid reversion into theorizing messianic rupture or 

disaster—without losing sight of those inscrutable moments, such as the 1979 

Revolution, that remind us that human time does not take the form of evolution, but of 

“history.”
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