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ABSTRACT KEYWORDS
This article takes up a decision from the Refugee Review Tribunal of Secularism; personal status
Australia to recognise a Lebanese woman as a refugee on 11 May 2012. laws; gender; sexual

The woman, a Sunni Muslim, had left Lebanon for Australia and applied difference; Lebanon;
for that country’s protection from her abusive ex-husband, a Maronite ~Australia; asylum
Christian. This kind of claim does not typically align with the definition
of a refugee, being motivated by ‘personal’ or ‘private’ relations, rather
than ‘political’ reasons. The outcome therefore depended not on the
veracity or degree of her abuse, but on the ‘systematic and
discriminatory’ failure of Lebanese authorities to protect her from it,
including police responses and Lebanon’s personal status laws. The
article argues that the earnest application of international human-rights
norms in the Refugee Review Tribunal belies a secular conceit in the
superiority of modern law over what it conceives as other, ‘religion-
based’, legal systems, a conceit particularly acute with regard to its
relative capacity to protect women and deliver gender equality. Building
on recent literature on the entanglements of secularism and sexual
difference, religious and colonial-era law, and sectarianism and the
personal status courts in Lebanon, the article presents the relation of
protection extended by the Australian state to the Lebanese woman as
contiguous with historical and neo-colonial logics. Finally, the article
poses contemporaneous executions of secular Australian sovereignty on
Nauru and the seas between Indonesia and Australia to unsettle the
sharp distinctions between Lebanon and Australia that enable the
decision in file 1202163 [2012] RRTA 396.

There is no document of civilisation which is not at the same time a document of barbarism. And just as such a
document is not free of barbarism, barbarism taints also the manner in which it was transmitted from one owner
to another.

—Walter Benjamin, Theses on the Philosophy of History (1968).

On 11 May 2012 Phillippa Wearne of Sydney'’s division of the Refugee Review Tribunal of Australia
finalised her decision on file 1202163 [2012] RRTA 396. The case concerned a Lebanese woman,
who, in the language of the 1951 Refugee Convention and 1958 Migration Act of Australia,
claimed that her fear of persecution at the hands of her abusive ex-husband entitled her to
refugee status and a permanent protection visa in Australia, since Lebanese authorities were ‘unwill-
ing or unable to protect’ her. The Department of Immigration had rejected this claim in February the
same year, and Wearne, presiding over an appeal, also did not directly or simply accept the woman's
claims. Nonetheless, her flexible legal reasoning enabled her to find that the Lebanese woman qua-
lified for refugee status and therefore Australia’s protection obligations. In short, Wearne determined
that although the source of harm facing the woman did not correspond to those in the Refugees
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Convention, the woman was nonetheless ‘persecuted’ in Lebanon by the systematic and intentional
failure of the law and state authorities to protect her from this harm. This determination depended
heavily on the materials Wearne consulted on Lebanon’s family and personal status laws.' The logics,
methodology and authority underlying this dexterous application of Australian and international law
- published as an anonymised 21-page decision record — are the focus of this article (Australia:
Refugee Review Tribunal 2012; hereafter, ‘RRT 2012).

On precisely the same day that Wearne reached her decision, 11 May 2012, the Australian Navy
intercepted a boat carrying 99 asylum seekers and two crew members near Christmas Island, an ‘Aus-
tralian external territory’ located 350 km south of Indonesia and over 1500 km from Australia. Those
on board were taken to the immigration detention facility on that island (Australian Associated Press
2012). Also that day, the sitting Minister of Immigration decried then-opposition leader Tony Abbott
for his refusal to facilitate the reopening of an offshore asylum processing centre on the Pacific island-
nation, Nauru, in the name of national security. Justifying his outrage, the Minister cited historical
bipartisanship between the two major parties on immigration detention (Australian Government
News 2012). The processing centre was reopened roughly three months later.

In late May 2014, two years after file 1202163 [2012] RRTA 396 was decided, a woman ran scream-
ing through the Nauru centre having received a negative outcome in her own refugee status deter-
mination. According to a leaked ‘incident report’ filed by a Save the Children protection officer, she
reached her tent after passing through areas of the detention centre, ‘OPC3 and foxtrot’, and ‘spent
the next 90 minutes crying, screaming, hitting herself and occasionally her mother’ (Incident Report
SCA 14/214, 2014, Incident Report SCA 14/251, 2014). A couple of weeks earlier, a Save the Children
staff member had harassed an Iranian detainee, commenting lewdly on the size of her breasts. This
woman was on Nauru because she had fled Iran for Australia after a history of sexual abuse, including
rape (The Guardian Nauru Files, 2014).

These vignettes are connected by more than their contemporaneity; they share a structural and
colonial logic, underwritten by a common philosophy of history, which itself flows from the form
and colonial career of modern, positive legal systems. Put another way, the latter cases do not rep-
resent a contingent failure to apply the law properly, which was applied satisfactorily in the Tribunal.
Inside the Tribunal itself, where the system functions expediently and fairly, as it protects and
includes, we find symptoms of its exclusionary and violent potentials. In this vein, | argue that the
earnest and flexible application of international human rights norms on 11 May 2012 in the
Refugee Review Tribunal - a venue constituted by the high ideals of civil and humanitarian law —
belies a secular conceit in the superiority of modern law over other, ‘religion-based’, legal systems,
a conceit particularly acute with regard to its relative capacity to protect women and deliver
gender equality. Moreover, in producing an other, radically inferior culturo-legal system, this
conceit provides key discursive undergirding to increasingly severe immigration policies at home,
just as other scholars have shown its deep connections to military interventions abroad (Abu-
Lughod 2002).

By attending first to the legal reasoning and assumptions in file 1202163 [2012] RRTA 396 and then
to its circular and intertextual web of authority, this article looks to extend recent critiques of the neo-
colonial and interventionist logics of secular human rights and humanitarian law to a case where a
Lebanese woman actively seeks protection in Australia.2 Such an analysis also highlights the salience
of the figure of the Middle Eastern woman - subject to ‘traditional’, religious culture and law, in need
of ‘protection’ - to the animation of the secular conceit noted above. Following recent work by scho-
lars and theorists of Islamic and modern legal history and women and gender in the Middle East, the
article builds on two crucial interventions: that the Lebanese personal status law, divided into differ-
ent codes according to religious sect and administered by separate religious courts, is already secular
in fundamental ways; and that modern, secular law is itself already predicated on deep problematics
of sexual difference, based primarily on the constitutive division between the public and private
spheres.? Thus, the article mobilises a growing field of scholarship that has denaturalised the category
of the secular ‘in light of its epistemological, ethical, cultural, and juridical entailments’, particularly as



112 (&) J.DAVIES

it pertains to sexual difference, women and gender in the Middle East (Mahmood 2013, p. 47). Here,
secularism no longer denotes the mere circumscription of religion or ‘tradition’ to private life in the
separation of church and state, but the complete reconfiguration of religious life under a new struc-
ture of authority, one that constitutes and is constituted by new relations of sexual difference.

The article concludes by suggesting that the logics and biopolitics of the Refugee Review Tribunal
are contiguous to those operative in the Nauruan processing facilities, rather than viewing the latter
as a violation or aberration of the former (Agamben 1998, pp. 119-21). That is, the Lebanese woman
of file 1202163 [2012] RRTA 396 receives refugee status and ‘protection’ under the same secular,
sovereign relation of ‘exception’ that governs the unknown fate of the 99 boat arrivals intercepted
the same day, or the women languishing on Nauru two years later.* Precisely on the grounds that
the Tribunal stakes out for Australia’s superiority in the treatment of women - namely, its secular
legal system — we see women suffering the most egregious abuses. In this way, file 1202163
[2012] RRTA 396 no longer documents the civilised alternative to the barbarism of the leaked incident
reports from Nauru. Instead, following Walter Benjamin’s famous dictum, we can read - in a docu-
ment espousing and enacting the highest ideals of human rights, the rule of civil law and democratic
civilisation - the constellated barbarism that authors and authorises it. This pushes us, without dis-
missing the claims of the Lebanese asylum seeker, to a different critique, one that does not circum-
scribe her problems to ‘tradition’ and ‘religion’, for which secular and modern Australia embodies the
solution.

Background to 1202163 [2012] RRTA 396

The Lebanese woman at the centre of file 1202163 [2012] RRTA 396 arrived to Australia on a student
visa in May 2009. She applied for a protection visa two and a half years later in November 2011, had
her claims rejected the following February and appealed to the Refugee Review Tribunal (RRT) the
same month that she came before Member Wearne in early May 2012. All this information, which
is publicly available, comes from Wearne’s 11 May 2012 ‘Statement of Decision and Reasons’. This
file is not a transcript of proceedings, but a record written by Wearne, divided into subsections cover-
ing ‘relevant law’, the asylum seeker’s ‘claims and evidence’, a summary of the hearing’s proceedings,
a post-hearing response, the ‘independent information’ before the Tribunal and finally Wearne's
‘findings and reasons’. Schematically, the last represents Wearne’s application of the ‘relevant law’
to the interrogated ‘claims and evidence’ in light of the ‘independent information’.

This particular decision record is unusually vivid, reproducing (rather than summarising) the
asylum seeker’s three-page statement of claims to asylum, prepared with the assistance of a
migration agent and submitted to Australian immigration authorities in November 2011. It also
includes a lengthy engagement with humanitarian legal norms and documentation on ‘women’s
rights in Lebanon’, with particular attention to Lebanese personal status laws, the sect-based
system of laws regulating marriage, divorce, inheritance and child custody. An anonymity require-
ment rinses the document of many specific details such as towns, cities, names, institutions and
job titles.” The Lebanese woman is referred to as ‘the applicant’ throughout the document.

The substantive part of the applicant’s claim to Australia’s protection is contained within her ‘state-
ment’ to Australian Immigration (RRT, 2012, § 27). Very broadly, this begins with her birth to Sunni
Muslim parents in north Lebanon and her education at a private Maronite school in the Mount
Lebanon governorate. At age 15, she fell in love with her Maronite neighbour, who proposed mar-
riage. Her parents disapproved, apparently not wanting their daughter to marry outside their religion.
The neighbour’s subsequent threats prompted the family to move back north. One day, after follow-
ing the applicant to school, the neighbour abducted, raped and coerced her into staying with him
and eventually into marrying him. From here, the file records an extremely abusive marriage and
the birth of a daughter. The applicant is regularly beaten and raped, detained in the house and even-
tually divorced and separated from her child under threat of murder. As a Muslim woman, she says
the Maronite Court systematically rules against her in divorce and custody hearings and that
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Lebanese authorities were and remain unwilling to help. Following her father’s advice, she then
moves to Australia, fearing that she will not be able to prevent herself from attempting to visit her
daughter, which would put her at enormous risk.

Wearne outlines the applicant’s major claims to protection as follows: (1) she was married to a
violent Christian man who abused her from their marriage in 2001 until she fled in 2006; (2) she
has been denied access to her daughter and the ex-husband has threatened to kill her and her
family if she tries to see the daughter; (3) she is at risk of violence from extremist religious groups
who will target her as a Muslim who was married to a Christian (ibid., § 131). To be successful,
the applicant needed to demonstrate that she faced ‘persecution’ in Lebanon. In Australian legal
interpretation in 2012, this required that a person faced ‘serious harm’, and that this harm was motiv-
ated by one or more of the reasons listed in the 1951 Refugees Convention definition — namely, ‘race,
religion, nationality, membership of a particular social group, or political opinion’.”

While this background suggests a number of potentially fruitful enquiries, this article cannot con-
sider every worthy aspect, nor every relevant point of law in the determination. As such, it does not
take up the visibility of sectarianism in the asylum narrative, the salience of violent Arab masculinity,
intriguing temporal dimensions of the asylum narrative and its processing, the definition of ‘serious
harm’, the use of migration agents and interpreters and so on. Instead, it focuses on the critical point
of legal reasoning in the case surrounding the Lebanese system of personal status laws, as well as the
assumptions and methods that undergird Wearne’s decision. Nonetheless, it is important to note that
the striking prominence of categories like sectarianism and Arab violence in the asylum application is
ultimately indicative only of the anticipated salience of these categories to Australian authorities. The
asylum narrative does not provide anything like a clear insight into the lived experience of the Leba-
nese woman, or Middle Eastern women more broadly, but arrives to us constituted by its filters.

Legal protection in the Refugee Review Tribunal

The Refugees Convention, as it appears in Wearne's decision record, defines a refugee as any person
who,

owing to well-founded fear of being persecuted for reasons of race, religion, nationality, membership of a par-
ticular social group or political opinion, is outside the country of his nationality and is unable or, owing to
such fear, is unwilling to avail himself of the protection of that country; or who, not having a nationality and
being outside the country of his former habitual residence, is unable or, owing to such fear, is unwilling to
return to it. (RRT, 2012, § 6)

The Lebanese woman'’s success at the Tribunal therefore depended on Wearne finding that she
would face persecution if returned, which in the 2012 Australian interpretation was comprised of a
threat of ‘serious harm’ motivated by one or more of the Convention reasons, and involving ‘systema-
tic and discriminatory conduct’. The examples of serious harm relevant to our case are ‘threat to life or
liberty’ and ‘significant harassment or ill-treatment’ (ibid., § 7-15).2 Wearne has no trouble determin-
ing that the applicant faced such harm at the hands of her ex-husband on the basis of her testimony
and documentary evidence from her divorce and custody hearings. However, she was unable to
establish that this harm was connected to the refugee definition. In the Member’s words, the ex-hus-
band’s ‘motives in harming the applicant are personal’ and not ‘essentially or significantly motivated
by any Convention reason’ (ibid, § 141).

However, Wearne proceeds to distinguish between the motivation of this harm - the husband'’s
‘issues of exclusion violence and control’ — and the failure of Lebanese authorities to prevent it.
Wearne determines, based on methods and authorities discussed below, that the latter is in fact
motivated by a Convention reason: the applicant’s membership to a particular social group, specifi-
cally, ‘divorced women who married interfaith ... in Lebanon’? Thus, she finds the applicant a
refugee, a person to whom Australia owes protection obligations. Australia is now obliged to
protect this woman from the failure of the Lebanese system to protect her.
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As we have seen, the 2012 Australian interpretation of the refugee definition requires ‘motivation
for the infliction of the persecution’ (ibid., § 12). In this case of persecution - a failure to protect — we
meet a semantic tension: how does the Lebanese state inflict its inaction? The answer is found in
Wearne's reference to an Australian High Court case concerning Naima Khawar, a woman seeking
asylum from her violent husband in the absence of state protection in Pakistan. Chief Justice Glee-
son’s ruling, focusing on the state’s obligation to ‘protect the fundamental rights and freedoms of
those who are entitled to its protection’, argued that ‘conduct’ can include acts of omission, particu-
larly when there is a duty to act (Minister for Immigration v Khawar 2003). This negative conduct must
still be ‘systematic’, the same standard applied to positive acts of persecution.

Based on this judgement and after consulting a body of ‘independent information’, Wearne
decided that Lebanese ‘family and personal status laws ... discriminate against women’; and that
‘domestic violence is not specifically prohibited by law and culturally is generally seen as a
private, family matter’. From her sources she gleans that ‘the discriminatory nature of the judicial
system, as well as cultural restraints, prevents victims from seeking legal redress’, which would
breach a Lebanese ‘taboo’ in the form of an ‘intervention of the state’ into the ‘sanctity of the
home'. For Wearne, finally, ‘traditional gender roles and religious practices and the entrenched
nature of violence in social culture, have served as barriers to addressing domestic violence in
Lebanon’ (RRT, 2012, § 143-4).

Even the most cursory reading of this decision will detect the immediate association of an
inadequate legal apparatus with a ‘traditional’ culture. Seeking to establish Lebanon’s persecution
by omission, which must be ‘systemic and discriminatory’, Wearne weaves single sentences
between the legislative and cultural stances on domestic violence in Lebanon, and between the judi-
cial system'’s discriminatory nature and the society’s ‘cultural restraints’. It becomes clear that the
common problem of Lebanese law and culture lies in religion, in ‘traditional gender roles and reli-
gious practice’. For the RRT, the explicit presence of religion in Lebanese family and personal
status laws — where 15 sect-based courts preside over areas such as marriage, divorce, custody, inheri-
tance and adoption - suggests that the Lebanese state does not provide adequate or equal protec-
tion to women. That Australia can provide such protection does not merit interrogation, merely
whether it is obligatory in this case. The relation of protection ultimately established between the
Australian state and the Lebanese woman automatically mirrors the assumed relation between the
culturo-legal systems of Australia and Lebanon and their treatment of women. Where the latter is
inadequate, the former is adequate; and where Lebanon is traditional and religious, Australia is
modern and secular.

The establishment of this relation of protection between Australia and the Lebanese applicant is
the central matter and outcome of the proceeding. The Lebanese woman had originally lodged an
application for a Protection (Class XA) Visa. The RRT's purview is to consider whether ‘the applicant
is a person to whom Australia has protection obligations’. And, as we saw, Wearne’s reasoning
leant on Chief Justice Gleeson'’s articulation of the state’s obligation to protect fundamental rights.
This relation, in the context of Wearne's deliberation, animates a recalcitrant civilisational and gen-
dered conceit about the superiority of Western secularism, defined by ‘legal neutrality, individuality,
and universality’, over the non-West, defined by ‘the rule of culture and religion’ (Brown 2012).
However, the colonial roots of the legal form and function of protection, which burrow deeper
than the historical role of French rule in establishing modern Lebanese law, unsettle the secular
conceit and its claims, which are particularly acute with regard to sexual difference and gender equal-
ity. For Mahmood (2015, p. 114), women frequently serve as placeholders for broader political and
legal struggles: since Helen of Troy, they are objects to be saved or rescued - or, in our case, pro-
tected. Or, as Lata Mani has it, ‘women are neither the objects nor the subjects of ideological
debates but the ground on which the debates are fought.'® The article thus passes through an
account of these gendered, colonial roots so to return to Wearne's 2012 decision to protect the Leba-
nese woman in light of them.
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Legal protection in the colony

In her study of late-nineteenth-century Egyptian law reforms under British colonial rule, Esmeir (2012)
describes the formation of a new ontology of the human produced in and of the imposition of
modern, secular law. Reading legal journals and textbooks and attending to the form of modern
law - as abstract, universal and positive code - Esmeir identifies an epistemic rupture with previous
juridical practices, defined firstly by a radical reorientation to past and future. Previously, for Esmeir’s
legal theorists, time was structured synchronously, since ‘the minute, the day, the year, the decade,
and hundreds of decades constitute a singularity before the Creator’ (ibid., pp. 26-8). A total, effective
break with the past was thus impossible: the authority and claims of the past always weighed on the
present. However, spurred by the secularising, historicist bent of positive law, Egyptian legal refor-
mers began reorganising past legalities with the objective of progressing away from them. The
past was erased as a ‘source of legal knowledge’; the principles and logics of liberal, secular law
did not simply legitimate colonialism, but themselves ‘unleashed colonising forces” (ibid., p. 34).
Modern law’s self-referential cycle thus historicised the past, and needed to project itself into a
future hollowed of previous ‘horizons of expectation’ (ibid., pp. 60-1). The subject that occupies
and defines this secular future is naturally the human, simultaneously the source (as author) and
the telos of modern law.

As the means and end of law, the concept of the human came to denote a person who is pro-
tected by law. Living under ‘traditional’ law now equated to being less than fully human, implying
the new possibility of dehumanisation, which describes the active withdrawal of legal protection.
Thus, the reform of law became ‘a vehicle through which human status is finally attained ... tied
to an evolutionary movement of history resulting in the interpellation of the human in both law
and history’ (ibid., p. 86). Turning to Egyptian legal reformer Qasim Amin - perhaps best known
for his 1899 text on the liberation of women - Esmeir establishes the factors now determining the
humanity of women as recognition by secular law and a stadial conception of historical progress
(ibid.). It is not difficult to identify the same process unfolding in the Refugee Review Tribunal as a
Lebanese woman subject to religious law is recognised as a refugee, and has her rights as a
human realised and protected by the progressive, secular Australian state.

Demonstrating the contemporary function of this colonial logic in the more obviously imperial
setting of the US invasion of Afghanistan, Abu-Lughod (2002, pp. 788-9) points out that the prevail-
ing discourse of ‘saving’ Muslim women in Afghanistan necessarily implies both a saving from (the
traditional, religious and backward Taliban) and a saving to (the enlightened, secular and progressive
United States). In analogous fashion, the RRT purports to protect the Lebanese woman from the Leba-
nese culturo-legal system and to the Australian equivalent, so to speak. For either saving or protection
to make sense, the destination must be radically different. When this unfolds in the context of uni-
versal human rights enshrined in modern law, legal protection takes on the colonial functions
Esmeir articulates: the power to recognise, to historicise, to humanise. As a system aspiring to univers-
ality and coherence, what is outside it — whether it is forced out or resists inclusion — is necessarily less
than human, lagging behind the progressive arc of historical legal reform, in need of civilisation, an
object fit for ‘humanitarian’ intervention.

However, where the difference between systems of legality before and after the colonial encoun-
ter in Egypt are undoubtedly profound, those between the contemporary Lebanese and Australian
legal systems are not. With regard to the colonial rupture, the fundamentally different logics of leg-
ality are perhaps nowhere clearer than in Wael Hallag and Talal Asad’s work on Shari‘a. For Hallaq
(2007), merely denoting Shari‘a with the word ‘law’ and defining it as ‘religious’ and in need of
‘reform’ renders invisible an alternative epistemic framework. As against the codes of modern law,
Shari‘a is not law-as-text, but a decentralised space where text merges with social custom, mores
and practices of individual hermeneutics. Indeed, it is only in the confrontation of figh with
modern law - its codification and translation — that Shari‘a could be read as ‘law’, as the term is under-
stood today. This confrontation unfolds in and through colonial rule and Orientalist study, as the
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ontological pluralism and socially embedded practice of Shari‘a is subsumed in the homogenous law
disseminated from a central state apparatus.

Moreover, Asad’s work (2003) on the colonial reforms in Egypt argues that Shari‘a undergoes a
complete transmutation, rather than a mere curtailment, when it is structured according to the
newly conceived law of personal status, as happens in Lebanon. This is to say that the ‘religious’
laws of personal status found in most Middle Eastern countries are not circumscribed remnants of
Shari‘a, but entirely modern, born of the establishment of secular sovereignty and usually through
a colonial relation. Out of this emerges a new conception of the family as the legal entity of the
state, an expression of a secular formula, the place where religion can make its public appearance
in state law (Asad 2003, 227-31). Thus for Hallag and Asad, Shari‘a as family or as personal status
law is already secular in fundamental ways, whether invoked by nineteenth-century liberal reformers
or self-identified Islamists today (ibid., 248, Hallag 2007, 177). To these voices, we might add Philippa
Wearne of the Refugee Review Tribunal of Australia, who misrecognises Lebanese family law as ‘tra-
ditional” and ‘religious’. In postcolonial societies today, family law retains an exceptional quality in the
secular imaginary, thought to capture the spirit, tradition and history of the people of the East
(Mahmood 2015, pp. 120-1). This helps explain Wearne’s tendency to slide from Lebanese law to
Lebanese culture, a tendency shared by the sources she cites, which are taken up in the following
section.

The suggestion that we should not view ‘religious’ symbols in the Lebanese personal status system
as fundamentally alien to secular, civil law is supported by anthropological studies of its operation.
Joseph (2000, p. 129) notes that Lebanese law followed the French in defining the citizen as property
owner, only differing in that the primary unit is not the male individual but the man qua member of a
family. In this way, kinship structures became essential to the modern political order instead of the
‘abstract individual’, so much so that the state sanctified these relations by reinscribing them in reli-
gion. In this way, religion is much less the source or origin of these laws than their expression. Build-
ing on Joseph while analysing civil-society activists trying to remove their assigned sect from
government registries, Mikdashi (2014) is able to show that Lebanon’s personal status system is
already secular, and that this secularism generates gendered and sectarian differentiation. ‘The sec-
tarian citizen does not precede the advent of the independent Lebanese state and its system of pol-
itical sectarianism’; nor does this citizen precede the legal recognition of sect by the modern state in
its personal status laws (ibid., pp. 281-4). Here, as Mahmood (2013, p. 52) has it, the family itself
becomes a ‘privileged instrument and element in the regulation of the population under the auspices
of the modern state’.

This scholarship not only demonstrates that Lebanese legality is already secular, but that secular
sovereign law is itself predicated on problematics of sexual difference, which find expression in both
Lebanon and Australia. Following Pateman’s (1988) classic study, the foundation of civil law on the
‘social contract’ obscures a simultaneous ‘sexual contract’ that regulates women as private property
of men. That is, in narrating the overcoming of a ‘natural’ patriarchy by the rational social contract and
resultant ‘civil society’, the composition of the private sphere is overlooked. Just as the ‘civil' depends
for meaning on the ‘natural’, ‘public’ depends on ‘private’. Put schematically, the public, masculine,
civil sphere gains its definition from the private, feminine, natural space — with all the attendant con-
notations of rationality and irrationality, sovereignty and subordination, reason and sex (ibid., pp. 10—
16). This tension between the public and private emerges as Mikdashi’s secular activists attach and
reattach themselves to the state in pursuit of women'’s rights, or as Wearne defines domestic violence
in Lebanon as a ‘private, family matter’, into which the (public) state is not permitted to intervene
(RRT, 2012, § 144). This implies, of course, that the Lebanese state ought to have intervened; and
since it did not, the Australian state must.

These insights point to the baselessness of the secular conceit identified in file 1202163 [2012]
RRTA 396. As we saw, this conceit - or ‘civilizational delusion’, in Brown’s (2012) formulation - is
based on the inadequacy of the culturo-legal system in Lebanon: specifically, its incomplete secular-
isation. Counterposed to this system is the Australian state, which extends its protection to the
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Lebanese woman and recognises her humanity in the form of fundamental human rights. However,
the logics that define this humanising relation of protection have an extended colonial career that
annihilated the pre-existing social, ethical and moral life worlds of precolonial societies, and are impli-
cated in ongoing issues. To conceive the Lebanese woman'’s troubles as the result of an incomplete
secularisation of an earlier tradition fails to contend with secularism itself, imagining it as only what
remains after religion is sequestered to the private sphere (Mahmood 2015, p. 22).

An important consequence of this historical work is that the Lebanese personal status system can
no longer be said to belong to an earlier time. It is a modern juridical domain fused to the founda-
tional secular divide between public and private. This immediately undermines the historicist formu-
lation of modern law and suggests that a critique of the Lebanese system based on women and
gender cannot be launched in strictly religious or culturalist terms, as happens in Wearne's delibera-
tion and in her sources (ibid., p. 26). The modern capitalist state, a term defining both Lebanese and
Australian sovereignty, is predicated on deep problematics of sexual difference. Secularism does not
equate to gender equality; it configures its own specific and violent regulation of women and their
bodies (Hurd 2013).

The point here is not to argue that there is no difference between the Lebanese and Australian
system regarding the regulation of women, but that they are not as sharp as file 1202163 [2012]
RRTA 396 suggests. Moreover, it is to argue that the sharpness of the distinction is itself problematic,
that it ‘works to obscure the continuing problems evident in secular societies by attributing all that is
negative to religion’ (Scott 2013, p. 42). The secular project is deeply imbued with the gendered
claims of European civilisational superiority, operative in the logics of 1202163 [2012] RRTA 396.

It might be objected that Wearne's reasoning, which animated the foregoing discussion about the
relation of protection and secular law, represents a single case and perhaps the personal biases of a
single Member, and cannot be said to form a symptomatic expression of the gendered conceit of
modern law. However, turning to the methods and authority that enable Wearne’s decision
reveals a dense and self-referential system that supports and authorises the secular conceit and its
logics. Without this material and textual authority, as we will see, Wearne’s argument could not
have made sense.

Country of origin information

A further element to the Australian understanding of the definition of refugee requires that the fear of
persecution is ‘well-founded'. This adds an ‘objective’ element: the fear must have a ‘real substantial
basis’; it cannot be ‘based on mere speculation’ (RRT, 2012, & 13). In practice, the Refugee Review Tri-
bunal largely determines the objectivity of fear with resort to what it calls ‘independent country of
origin information’ (COI), an accumulation of material from government and non-government
agencies reporting on the conditions in an asylum seeker’s home country. In the case of 1202163
[2012] RRTA 396, Wearne tests the applicant’s claims against materials from the US Department of
State, UK Home Office, a Lebanese civil-society submission to the United Nations, the Lebanese
NGO KAFA and newspaper The Daily Star, US-based NGOs Freedom House and Human Rights
Watch, American professor Juan Cole’s blog, international NGO Integrated Regional Information
Network and Wikipedia. The list alone hints at the enmeshed fabric of NGOs, the human rights dis-
course and government agencies and militaries, already indicative of the imperial logic of protection
discussed above."'

Looking more closely at specific documents there can be no suggestion that Wearne's decision
has misrepresented the information before her. Her finding that ‘family and personal status laws
as well as the Lebanese Penal Code discriminate against women'’ is clearly borne out in the materials,
which are numerous (RRT, 2012, § 143)."? In light of the foregoing discussion of Lebanon’s personal
status system as secular, an initial response might ask what other sources have been neglected that
may have led to another perspective, perhaps that the ‘systematic and discriminatory’ problems in
Lebanon reside closer to imperialism and modern, secular, capitalist rule than to ‘traditional
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gender roles and religious practices’ in Lebanon (ibid., § 144). However, this would cast doubt on Aus-
tralia’s capacity to provide protection from Lebanon, since it is no less modern, secular or capitalist,
and meanwhile overlook the form and material texture of the circular authority generated by COl as a
body of knowledge. That is, the harmony of Wearne's sources is far from coincidental, but instead
resembles what Mitchell (1989, p. 235) describes as the ‘citationary nature’ of Orientalism, where gen-
erations of writers built layer upon layer of authority — or what Said (1979, p. 6) termed the ‘created
body of theory and practice’, the ‘considerable material investment’ of Orientalist knowledge
production.

Among Wearne's earliest sources is a 2008 booklet produced by the Lebanese NGO, KAFA
Violence and Exploitation, aiming to assist female social workers on points of law as they inter-
view women in Lebanon. While Wearne only refers to this document to detail child custody
rules in Catholic communities and the variable rights of fathers and mothers to travel with
their children, this organisation has a remarkable presence throughout Wearne’s ‘independent
information’ (RRT 2012, § 126-27). KAFA is a lead member of the National Coalition to Criminalise
Domestic Violence, which proposed draft legislation on family violence for the Lebanese Parlia-
ment cited in file 1202163 [2012] RRTA 396. Three articles from the Lebanese daily, The Daily
Star (2007, 2008, 2011), make their way into Wearne’s COI, all of them quoting a spokesperson
from KAFA or reporting on activities led by KAFA. In words reminiscent of Mikdashi’s secular acti-
vists, one article (Clark 2008) notes that KAFA self-describes as a ‘non-profit, non-political, non-
confessional civil society organisation’, noting also that it is funded by the European Union in
order to ‘strengthen Lebanese civil society’. Wearne also quotes Ghida Anani, programme coor-
dinator at KAFA, towards the end of her decision to explain that Lebanese women are required to
‘be obedient and keep family secrets’ (RRT 2008, § 144). In addition, KAFA emerges in other
materials cited in Wearne’s decision record from Freedom House, IRIN, the UK Home Office
and the US Department of State, each time either in a positive light or as a source of ‘independent
information’ (IRIN 2009, UK Home Office 2009, Khalaf 2010, USDOS 2011).

However, for KAFA's clear influence on Wearne's decision-making, another body arguably looms
larger in framing Lebanon’s culturo-legal system for Wearne's deliberation. This is the US Department
of State, whose subsection on ‘women’ in its 2010 Country Reports on Human Rights Practices -
Lebanon’ is reproduced in full at the beginning of Wearne’s ‘independent information’ section,
making it by far the most extensively quoted source in the file (RRT, 2012, § 117-19, 143). It is also
the first source cited when Wearne invokes the ‘independent information before the Tribunal’ as
she articulates her ‘findings and reasons’. Although it is clear that this report takes information
from KAFA, it does not cite its sources in any systematic fashion. One suspects that the inherent auth-
ority of the US Department of State is enough to authenticate its information, at least in the view of
the RRT.

This suspicion grows when we turn to the Tribunal’s own ‘country advice’ on Lebanon regarding
issues of women and gender and state protection. Wearne never cites this document directly but
notes that it is on the applicant’s file (ibid., § 26). This document contains almost every source that
Wearne cites, and often includes the same exact quotes and extracts, also opening with the US
Department of State report (RRT 2011a). An updated and expanded version of this report — published
in November 2011, before the Lebanese applicant’s hearing although not referenced by Wearne —
contains the remaining sources (RRT 2011b). It seems fair to suggest that these two documents,
despite their relative inconspicuousness in file 1202163 [2012] RRTA 396, are the primary, and poss-
ibly the only, resources informing Wearne's decision.

The point here is not to criticise Wearne for relying on her agency’s ‘Country Research and Library
Services’, or to suggest that any problematic points raised above might have been avoided had she
interrogated the sources more fully or undertaken her own research. Instead, it indicates the degree
to which ‘country of origin information’ establishes a thick web of authority on countries that gener-
ate asylum seekers, while admitting only certain voices, organisational structures, political and epis-
temological commitments, rhetorical styles and so on. This is immediately apparent from UNHCR’s
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database of COI, Refworld, whose COI collection self-avowedly ‘consists of a wide variety of sources
selected from UN, NGOs, Governments, International Organizations and others monitoring and
reporting on country situations’.'®> Nearer the RRT, a factsheet about its research services indicates
the kinds of hierarchies of authority that govern its research. Here we learn that researchers are
encouraged to balance ‘a quote from an activist group newsletter ... with information on the
same matter from a reputable non-government organisation such as Human Rights Watch or
Amnesty International, an in-country academic or from Australia’s Department of Foreign Affairs
and Trade'. The factsheet proceeds to indicate which organisations it consults for supplementary
information, among them the Immigration and Refugee Board of Canada, the UK Home Office, the
UNHCR, the IOM, Amnesty International and, of course, the United States Department of State
(MRT-RRT 2007).

The sheer repetition, circularity and layering of COI - which is explicitly based on the abstract com-
mitment to universal rights enshrined in international law - has an analogous operation to positive
law in Esmeir’s study. Both form closed epistemological loops that authorise and reauthorise their
founding logics and principles. For Esmeir, the reiterative and textual form of reformist Egyptian text-
books severed all continuity with the past, homogenised the present and hollowed out visions of the
future. Positive law ‘needs no external measures to define it; its presence is confirmed by more of its
presence’ (Esmeir 2012, pp. 58-60). This is a fitting description of the structure of authority in the COI
of file 1202163 [2012] RRTA 396, and suggests its mutually reinforcing relationship with the logics of
the file, addressed earlier. Such a relationship is fatal to alternative epistemologies, depending on
historicist narratives of civilisational superiority: in our case, the secular conceit concerning the rela-
tive treatment of women in secular and progressive Australia and backward and religious Lebanon.

Conclusion: relations of protection and exception

The article has so far considered the logics and authority that delivered a Lebanese woman refugee
status on 11 May 2012, making her eligible for a permanent protection visa in Australia. The article
argued that the coherence of the legal reasoning in the file depended on a secular conceit, which
could be destabilised by interrogating the assumptions and genealogy of the relation of protection
between the Australian state and the Lebanese woman. The dense texture and wide-ranging nature
of this assumed superiority was uncovered through attention to the circular, textual authority of
country of origin information, the means for establishing the ‘objective requirement’ of the Lebanese
woman'’s fear. Indeed, this material, textual body shares an affinity with the form and authority of civil
law more broadly, suggesting a mutually reinforcing relationship between the authority and logics of
file 1202163 [2012] RRTA 396.

Closer attention to the colonial genealogy of positive, secular law and the Lebanese personal
status system itself demonstrated the unfoundedness of the secular conceit. Reading scholars of
legal, religious and sexual difference, it emerged that the Lebanese system is already secular in fun-
damental ways, and that the secular, civil order is predicated on its own gendered problematics. This
hinted at the ways that the secular human rights project is imbued with civilisational claims, which it
uses to displace its own ongoing problems of sexual difference onto a religious other. Concurrently,
this extends the imperial logic of ‘saving’ Afghani women to ‘protecting’ the Lebanese applicant,
while shifting it spatially from an invaded country to a venue of humanitarian law (Abu-Lughod
2002, Scott 2013). In turn, this urges us to consider the inherent and structural problems of
modern, secular sovereignty based on the juridical and civil rule of law and its power to recognise
and protect humanity, rather than explain the Lebanese woman'’s suffering through ‘traditional
gender roles and religious practices’ in Lebanon (RRT, 2012, § 144). This article therefore concludes
by raising certain of the other sovereign relations exercised alongside the protection offered to
the Lebanese woman.

On 11 May 2012, we witness Australian sovereignty step into the breach of Lebanese law and
confirm the humanity of this applicant, implicitly confirming its superior treatment of women
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under civil law. However, what are we to make of other demonstrations of Australian sovereignty that
same day and in subsequent years? Can we separate the relation of protection in file 1202163 [2012]
RRTA 396 and the relation of exception that defines the sovereignty exercised on other asylum-
seeking women redirected to Christmas Island by the Australian Navy? And what of the relation
that confines women on Nauru and Manus Island in conditions leading to sexual abuse, hunger
strikes, self-immolation and a well-documented litany of ‘human rights’ breaches, among them the
very right to seek asylum?

Agamben (1998) argues that the relation of exception is both constituted by, and constitutive of,
modern secular sovereignty. That is, democracy’s failure to reconcile political and bare life in law,
rights and praxis means that ‘bare life’ emerges as the constitutive exception to the rule of law.
For Agamben (1998, pp. 20, 65-7, 119-21), this materialises within specific spatiotemporal limits,
notably in the declaration of emergency or in camps, like those on Nauru and Manus Island, indicat-
ing that there is no radical alterity between liberal parliamentary democracy and fascist rule, but
structural contiguity.

Recognising that the humanising relation of protection in file 1202163 [2012] RRTA 396 is exer-
cised alongside the dehumanising relation of exception on Nauru by the same secular, sovereign
power, we must address the possibility that one is not the failure of the other but that they are
structurally contiguous. The incorporation of the Refugee Review Tribunal in 2015 into the stream-
lined Administrative Appeals Tribunal — which, among other changes, does not routinely conduct
hearings with applicants, instead reaching decisions through paper reviews - is merely one
example of the growing indistinction between protection and exception. More broadly, the per-
formance of this secular, sovereign order in recognising and protecting the humanity of its subjects
on Nauru or delivering gender equality speaks for itself, even comparing poorly to Lebanon’s ‘reli-
gious’ and ‘traditional’ system of personal status laws. To treat the case of Nauru as distinct from the
case of the Lebanese woman before the Refugee Review Tribunal - or as a failure to apply the
otherwise sound principles of the latter — would miss their structural connections, would render
the violence underlying the relation of protection void, make it a merely contingent assumption.
The historicist philosophy of secular law excludes precisely as it includes, founds exceptions pre-
cisely as it protects.

Facing the appalling legal realities of modern, positive code, from the ongoing genocide of indi-
geneity on the mainland to the detention centres offshore, it appears inadequate to strive to bring
more people into its ‘protection’. The critique, and the struggle - rather than follow 1202163 [2012]
RRTA 396 and its sources in exaggerating the differences between the treatment of women under
religious Lebanese and secular Australian legal codes — must move into the secular basis common
to each of them.

Notes

1. The system of personal status laws in Lebanon - family codes regulating marriage, divorce, inheritance and child
custody - is sect-based, organised into 15 separate laws for the country’s recognised sects and administered by
separate religious courts. See Joseph (1996, pp. 7-8).

2. See, for instance, Massad (2002), Asad (2015).

See particularly Esmeir (2012), Asad (2003), Hallag (2007), Mahmood (2015), Joseph (2000) and Mikdashi (2014).

4. Or, no less, Hodan Yasin, a young Somali woman who self-immolated on Manus Island a further two years hence
in May 2016 (Doherty and Davidson 2016).

5. The Commonwealth Migration Act 1958, 5.431(2) prohibits the publication of any information that might identify
the applicant.

6. Finding the applicant a refugee on other grounds, Wearne does not need to consider the third claim. See § 147.

7. The relevant definition of refugee in international and Australian law is copied into the decision record, and the
quoted text is taken from there. See ibid., § 6.

8. These definitions are based on a series of Australian High Court cases.

9. A particular social group possesses characteristics and attributes that make them distinguishable from the rest of
the society and is identifiable by a characteristic or attribute common to all members of the group, where the

w
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characteristic or attribute common to all members of the group is not the shared fear of persecution. These cri-
teria were established in Australian law in Applicant A v MIEA (1997) 190 CLR 225; Applicant S v MIMA [2004] HCA
25; (2004) 217 CLR 387.

10. Quoted in Hurd 2013, p. 214.

11. For more on the relationship, see Massad (2007, pp. 39-45), Toscano (2014).

12. For an updated and comprehensive articulation of this perspective, see Human Rights Watch 2015.

13. As of 25 April 2017, RefWorld featured 2709 COI documents on Lebanon alone, compared to Syria (7013), Iraq
(6051) and Iran (5687). The UNHCR praises its RefWorld database for ‘monitoring and reporting on country situ-
ations’ around the world with ‘proven reliability’, ‘objectivity’, and a ‘scientific methodology’. See http://www.
refworld.org/category,COl,,,,,0.html [accessed April 25, 2017].
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