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Abstract: Schedule overruns are persistently observed in the construction industry, and the process of accurately calculating the damages
incurred by the injured party is perceived to be burdensome. To overcome that, liquidated damages (LD) provisions stipulate a predetermined
sum for failure to perform the construction work within the contract’s agreed completion date. While it is recognized that the courts consider
the contract language when addressing any contract’s breach, there is a lack of work investigating the collection of LD under standard forms
of contract as well as the timing of such recovery. That said, it is still unclear as to when the owner’s right for the recovery of LD from the
contractor ripens and can consequently be exercised. Moreover, project owners perceive that LD provisions do not completely cover their
delay losses; especially when a recovery limit is stipulated by the contract. To address that, owners search for additional recovery instruments
to be used. To this end, the objectives of this paper are as follows: (1) review, compare, and analyze the LD provisions under national and
international standard forms of contract; (2) examine the timing of LD recovery and the related liability issues; and (3) explore the different
strategies or tools that could be used by the owner to ensure an ultimate recovery of delay damages, the possible interplay among these tools,
and the impacts of the different recovery strategies and scenarios. The study contribution lies in advancing a clearer discernment on the LD
recovery mechanism in terms of timing and available instruments. As such, the findings of this study help in identifying what may be viewed
as the ideal time that owners become entitled to start levying delay damages as well as in deciding on the best recovery tool(s). DOI: 10.1061/
(ASCE)LA.1943-4170.0000390. © 2020 American Society of Civil Engineers.

Introduction

In most instances, litigation has been the primary method for owners
to recover actual damages due to late completion by contractors
(Thomas et al. 1995). However, in recent public and private projects,
delay damages clauses are beingused in construction contracts.Those
liquidated damages (LD) clauses stipulate, in advance, a sum for
which the breaching party will be liable when late completion occurs
due to its own default (Arkhon Corporation 1984). According to the
global construction disputes report published by Arcadis (2018), one
of the top causes of construction disputes is the failure to properly
administer the contract (that is, poor contract administration). This
reflects that there is a need for providing better contractual instruc-
tions to minimize disputes that possessed a global average value
of USD 43.4 million and an average length of 14.8 months during
the year 2017 (Arcadis 2018). In addition, Hashem et al. (2018)
reported that most of the claims are of a contractual nature and are
specifically related to delay damages (LD for late performance)
and insufficient/defective plans or specifications. To this end, provid-
ing contractual instructions on LD provisions is of pertinent impor-
tance for the construction industry as well as for practitioners.

For owners, delayed completion may result in different types of
losses and additional costs, which are difficult to calculate and
even difficult to directly relate them to the late completion of
the works. On the contractor’s part, time-related costs are experi-
enced, which include field, office personnel, and other delay-
related expenses, and those costs are usually not accounted for
in the bidding price (Caplicki and Guidry 2006). The LD recovery
by the nonbreaching party, particularly if untimely affected, may—
in practice—lead to claims and disputes to consequently arise be-
tween the contracting parties, which could end up being litigated or
arbitrated.

Because new research should build on previous efforts to
convey prospective findings that add to the body of knowledge
(El-adaway et al. 2019), it is important to review existing research
efforts that have studied LD. Most of the previous research did not
address LD independently; however, it discussed delay damages at
a secondary level. For instance, Livengood (2017) focused on re-
viewing the legal theories and the technical issues on concurrent
delays and briefly discussed how sequential delays and concur-
rency affect the assessment for LD. El-adaway et al. (2016) studied
the extension of time provisions under traditional standard con-
struction contracts to assist in having efficient and effective man-
agement of claims for additional time, and they tackled the
collection of LD in relation to time extensions. El-Hoteiby et al.
(2017) provided a list of the pertinent provisions to be considered
by contracts’ practitioners while drafting new contracts and inves-
tigated the major risks facing construction projects, with LD
clauses being identified as of one of the top 30 common particular
conditions. Fawzy et al. (2015) discussed the circumstances sup-
porting the success of time at large principle within the common
law legal system, and how it affects the collection of LD. Other
studies that more particularly addressed LD include the work by
Sun et al. (2013), which looked at LD in incentive and disincentive
contracts for transportation projects, and that by Rogers et al.
(2019), which involved the administration of a survey that aimed

1Formerly, Graduate Student, Engineering Management Program,
Maroun Semaan Faculty of Engineering and Architecture, American Univ.
of Beirut, Bechtel Engineering Bldg., Beirut 1107 2020, Lebanon. Email:
rha55@mail.aub.edu

2Professor, Construction Engineering and Management, Maroun
Semaan Faculty of Engineering and Architecture, Dept. of Civil and En-
vironmental Engineering, American Univ. of Beirut, Bechtel Engineering
Bldg., Beirut 1107 2020, Lebanon (corresponding author). ORCID: https://
orcid.org/0000-0003-3382-2257. Email: mamalak@aub.edu.lb

Note. This manuscript was submitted on August 28, 2019; approved on
October 21, 2019; published online on March 12, 2020. Discussion period
open until August 12, 2020; separate discussions must be submitted for
individual papers. This paper is part of the Journal of Legal Affairs
and Dispute Resolution in Engineering and Construction, © ASCE,
ISSN 1943-4162.

© ASCE 04520015-1 J. Leg. Aff. Dispute Resolut. Eng. Constr.

 J. Leg. Aff. Dispute Resolut. Eng. Constr., 2020, 12(2): 04520015 

D
ow

nl
oa

de
d 

fr
om

 a
sc

el
ib

ra
ry

.o
rg

 b
y 

A
m

er
ic

an
 U

ni
ve

rs
ity

 O
f 

B
ei

ru
t o

n 
04

/2
3/

24
. C

op
yr

ig
ht

 A
SC

E
. F

or
 p

er
so

na
l u

se
 o

nl
y;

 a
ll 

ri
gh

ts
 r

es
er

ve
d.

https://doi.org/10.1061/(ASCE)LA.1943-4170.0000390
https://doi.org/10.1061/(ASCE)LA.1943-4170.0000390
mailto:rha55@mail.aub.edu
https://orcid.org/0000-0003-3382-2257
https://orcid.org/0000-0003-3382-2257
mailto:mamalak@aub.edu.lb
http://crossmark.crossref.org/dialog/?doi=10.1061%2F%28ASCE%29LA.1943-4170.0000390&domain=pdf&date_stamp=2020-03-12


at establishing a state of the practice for LD for high-value trans-
portation projects.

Therefore, while it is recognized that the courts consider the
contract language when addressing any contract’s breach (CMS
2010), there is a research gap in the state of the art associated with
the effect of LD as related to its collection under national and
international standard forms of contract as well as the timing of
such recovery. That said, it is still unclear as to when the owner’s
right for the recovery of LD from the contractor ripens and can
consequently be exercised. Moreover, projects’ owners perceive
that LD provisions do not completely cover their delay losses;
especially when a recovery limit is stipulated by the contract.
To address that, owners search for additional recovery instruments
to be used. Contractual issues related to the recovery of LD remain
unanswered, primarily including the identification of (1) the con-
ditions governing the recovery of LD including condition prec-
edency, period of assessment, characteristics of the liquidated
sum, extension of time after recovery of LD, sectional or partial
completion of the work, and collection mechanism of LD; (2) the
time at which the owner is entitled to start levying LD; and (3) the
available recovery instruments that the owner could utilize to
collect LD. To this end, this paper attempts to fill the existing
knowledge gaps by studying the LD provisions under different
standard conditions for the construction contract and investigating
the proper timing of LD recovery and the liability issues associated
with such recovery.

Goal and Objectives

The overall goal of this research is to study the collection mecha-
nism of LD, the timing of recovery, and the related liability issues
of different recovery methods under national and international
standard contract forms. The major objectives of this paper are
as follows: (1) to review, compare, and analyze the LD provisions
under national and international standard forms of contract; (2) to
examine the timing of LD recovery and the related liability issues;
and (3) to explore the different tools that could be used by the
owner to ensure an ultimate recovery of delay damages, the pos-
sible interplay among these tools, and the impacts of the different
recovery strategies and scenarios.

Scope of Work

The scope of this paper is limited to the following six national and
international standard forms of construction contracts: (1) the
American Institute of Architects (AIA), (2) the Engineers Joint
Contract Documents Committee (EJCDC), (3) the ConsensusDocs,
(4) the International Federation of Consulting Engineers (FIDIC),
(5) the New Engineering Contract (NEC), and (6) the Joint Con-
tracts Tribunal (JCT). According to Barakat et al. (2018), as these
standard conditions for the construction contract have been gaining
wider acceptance, the reliance on them seems to continue to rise,
and the interest in assessing the efficiencies of such conditions is
likely to increase. As such, the scope of this work is concerned with
the LD stipulations provided in the general conditions of contract
and the main agreements between the owner and the contractor
under the six national and international standard forms.

Research Methodology

The research methodology consists of six major steps: (1) singling
out and reviewing the clauses/subclauses related to the conditions

governing the recovery mechanism of LD under the six considered
standard conditions of the construction contract—namely, AIA
(2007b), EJCDC (2013b), ConsensusDocs (2017), FIDIC (1999),
NEC (2013), and JCT (2011b)—where the selected versions were
those that are believed to be in a wider use; (2) conducting a de-
tailed analysis of the LD recovery mechanism; (3) identifying
a gamut of strategies depicting different possibilities for the
timing of recovery of LD as related to the contractual substantial
completion versus the actual substantial completion; (4) deducing
scenarios for the effects of the timing of meeting LD recovery re-
quirements on the amount available for facilitating the collection of
delay damages; (5) examining the permanent recovery instruments
that have the potential to be used by the owner; and (6) pinpointing
the impacts of the identified recovery tools. The contribution of this
study lies in advancing a clearer understanding as to the LD recov-
ery mechanism in terms of timing and available instruments. As
such, the findings of this study will assist the construction industry
in identifying the ideal time that owners become entitled to start
levying delay damages and in deciding on the best recovery tool(s).

Standard Conditions Governing the Recovery of
Liquidated Damages

This section intends to review, single out, and analyze the clauses/
subclauses related to the conditions governing the recovery mecha-
nism of LD under the six considered standard forms of the con-
struction contract, namely (1) condition precedency, (2) period
of assessment, (3) characteristics of the liquidated amount, (4) ex-
tension of time after the recovery of LD, (5) sectional/partial com-
pletion, and (6) collection mechanism of the liquidated sum.

Condition Precedency

It is crucial to understand the terms forming the condition prec-
edency to the collection of LD so that the owner does not lose their
entitlement to levy delay damages from the contractor, thus ensur-
ing an appropriate recovery of LD. As such, Table 1 presents the
condition-precedent terms related to the collection of LD under na-
tional and international standard forms of the construction contract.

As demonstrated in Table 1, all standard contract forms agree on
the fact that LD are collected for the contractor’s failure to abide by
the contractual completion date. ConsensusDocs and EJCDC
explicitly specify that the substantial completion and/or final com-
pletion of the construction work could be used as benchmark(s) for
completion. In addition, EJCDC explicitly specifies that reduction
in progress payments by the owner could be entertained if the con-
tractor failed to achieve milestones. Conversely, ConsensusDocs
and AIA explicitly state that the owner can collect LD when there
is a reasonable evidence that the contractor will not be able to fin-
ish the construction work within the contract time. The other con-
tract forms do not provide such explicit wording. This is evidently
an important specification in helping answer the research question
addressing the time at which the owner can start the recovery
of LD.

In addition to the contractor’s default in completing the works
by the relevant completion date, JCT requires three certificates and
notices to be issued prior to the collection of LD. Those certificates
and notices are as follows: (1) noncompletion certificate issued by
the architect/contract administrator; (2) notice issued by the owner,
stating that they may require collection of LD; and (3) pay-less no-
tice issued by the owner for their intention to withhold or de-
duct LD.

NEC requires the project manager and contractor to give an
early warning by notifying the other as soon as either becomes
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aware of any event that could delay the completion of the works. As
such, the process in NEC focuses on encouraging the project parties
to share their knowledge so that to avoid delays occurring in the
first place. The duality of this early warning procedure is not explic-
itly provided in the other standard forms of contract, where the con-
tractor may be the only party explicitly stated as being required to
warn of future probable delay events, as in the case of FIDIC.

Finally, the condition-precedent terms to the collection of LD
under FIDIC are as follows: (1) the contractor’s failure to finish
within the time for completion as specified in Subclause 8.2;
(2) the owner’s acting pursuant to the stipulation of Subclause
2.5 (where a notice and particulars are to be submitted by the owner
or the engineer); and (3) the engineer’s determination, under
Subclause 3.5, of the liquidated amount due to the owner.

Ultimately, LD could be recovered only if nonexcusable delays
occur, and the contractor fails to finish the work within the agreed
time (being substantial completion, final completion, sectional
completion, or milestones). Most of the standard contract forms
explicitly require the engineer, architect, or contract administrator
to issue some form of noncompletion certificate, notice, and/or de-
termination before the owner’s recovery of delay damages.

Period of Assessment

The LD’s period of assessment dictates the total sum that the owner
is entitled to collect. As such, it is important to understand the time
period used to calculate the delay damages. Table 2 presents the
period of assessment of LDs as stipulated by the different national
and international standard forms of the construction contract.

As shown in Table 2, ConsensusDocs explicitly specifies that
LD can be recovered for each day (ConsensusDocs defines it as
a calendar day) that the actual substantial/final completion extends
beyond the agreed contractual date. The actual substantial/final date
is the date specified in the issued certificate of substantial/final
completion. Moreover, the substantial completion date is the date
when the work is believed to be sufficiently completed in accor-
dance with the contract documents. That is, the date when, without
unapproved disruption, the owner can use the project (or a portion
of it) for its intended purpose. However, the final completion occurs
when the contractor completes its obligations under the agreement,
and when the owner accepts the work so that the final payment
becomes due and payable to the contractor. In addition, Consensus-
Docs (2007) provides that the LD’s period of assessment could be
based on other project milestones or performance requirements, if
so agreed by the parties. This is reflected by Subarticle 6.5.3 in
ConsensusDocs (2007), which gives the owner and the contractor
the option to include other applicable LD; however, in this case,
project parties shall make sure to include it as an agreement exhibit.

Similarly, AIA’s period of assessment is the contract time, which
is the substantial completion date specified in the contract docu-
ments, including any time extensions. Substantial completion is
the date when the work (or a portion of it) is sufficiently finished
in accordance with the contract documents. That is, the date when
the owner can use the work for its intended aim. However, LD can
be still recovered for late final completion or late milestones com-
pletion; however, the parties should provide that the contract time
calls for final completion or milestones rather than substantial com-
pletion. In this case, final completion is the date when the architect

Table 1. Relevant condition precedency terms

Standard contract form Clause text associated with condition-precedent terms Corresponding clause or article

1. ConsensusDocs “ : : : if the Substantial Completion date, which may be amended by Change Order, is not
attained.”

6.5.1.1

“ : : : if the Final Completion date, as may be amended by subsequent Change Order, is not
attained.”

6.5.3

“[if there is a] reasonable evidence of delay in performance of the Work such that the Work
will not be completed within the Contract Time.”

9.3.5

“ : : :Owner shall give written notice to Constructor, : : : , stating its specific reasons for such
disapproval or nullification, and the remedial actions to be taken by Constructor in order to
receive payment.”

9.3

2. AIA “ : : : reasonable evidence that the Work will not be completed within the Contract Time, : : :” 9.5.1 (6)
3. EJCDC “ : : :Contractor’s failure to achieve Milestones, Substantial Completion, or final completion

of the Work.”
15.01 E (j)

4. JCT “If the contractor fails to complete the Works or a Section by the relevant Completion
Date : : : ”

2.31

“The Architect/Contract Administrator has issued a Non-Completion Certificate for the
Works or a Section.”

2.32.1.1

“The Employer has notified the Contractor before the date of the Final Certificate that he may
require payment of, or may withhold or deduct, liquidated damages.”
“The Employer, if he intends to withhold or deduct all or any of the liquidated damages
payable, must give the appropriate Pay Less Notice.”

2.32.2.2

5. NEC “The Contractor and the Project Manager give an early warning by notifying the other as soon
as either becomes aware of any matter which could delay Completion.”

16.1

6. FIDIC “If the Contractor fails to comply with Sub-Clause 8.2 [Time for Completion] : : : ” 8.7
“The Engineer shall then proceed in accordance with Sub-Clause 3.5 [Determinations] to
agree or determine (i) the amount (if any) which the Employer is entitled to be paid by the
Contractor.”

2.5

“ : : : if the Works, or a Section (if any), are not completed within the Time for Completion.” 8.7a

“If the Employer considers himself to be entitled to be paid delay damages, he is required to
give notice and particulars in accordance with Sub-Clause 2.5 [Employer’s Claims].”
“ : : : the Employer is not entitled to withhold the amount from payments due to the
Contractor, unless and until the procedure described in Sub-Clause 2.5 has been followed.”

aSpecified in FIDIC (2000).
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believes that (1) the work is acceptable under the terms and con-
ditions of the contract documents; (2) the contract is fully per-
formed; and (3) the entire balance in the final certificate is due
and payable to the contractor.

Conversely, EJCDC does not contain a separate LD clause in the
general conditions of contract; however, note that under Subarticle
15.01 E (j) the substantial completion, final completion, and mile-
stones are believed to be applicable assessment periods. According
to EJCDC (2013b) a milestone is “a principal event in the perfor-
mance of the Work that the Contract requires Contractor to achieve
by an intermediate completion date or by a time prior to Substantial
Completion of all the Work.” In addition, substantial completion
under EJCDC (2013b) is “the time at which the Work (or a speci-
fied part thereof) has progressed to the point where, in the opinion
of Engineer, the Work (or a specified part thereof) is sufficiently
complete, in accordance with the Contract Documents, so that
the Work (or a specified part thereof) can be utilized for the pur-
poses for which it is intended.”

Under JCT, LD are collected for the period spanning between
the completion date and the practical completion date. The com-
pletion date is the date specified in the contract particulars or
amended under Clause 2.28. However, practical completion is
the date specified in the practical completion certificate or section
completion certificate. This is the date at which the architect/
contract administrator believes that the work or a section of work
is achieved/completed, and the contractor has fulfilled their obliga-
tions by submitting the needed drawings and a health and safety
file, as provided by Clause 2.30 (a file containing information
needed for anyone who is performing subsequent construction
works, delineating how to plan and carry out that work safely).

Under NEC, LD are assessed for each day from the completion
date until the earliest of (1) completion, and (2) taking over of the
works. Completion is when the contractor has completed all the
works specified in the works information (if not specified, it is
the date when the works were completed so that the owner can
use the project), and when the contractor has corrected the notified
defects that could prevent the owner from using the facility. How-
ever, taking-over of the works occurs when the owner starts using
any part(s) of the works, except for particular uses stated in the
works information or suiting the contractor’s work method.

Under FIDIC, LD span from the relevant time for completion
and the date stated in the taking-over certificate. The time for
completion is the period stated in the appendix to tender—with
any extensions of time—starting from the commencement date.

However, the taking-over certificate is issued in accordance with
Subclause 10.1; that is, when the contractor passes the tests on
completion and completes all the works stated in the contract, ex-
cept for any remaining minor works or defects that do not substan-
tially affect the use of the works (or section) for the intended aim.

Ultimately, the various standard contract forms use different no-
tations for designating the completion of the work. However, the
period of assessment for collecting LD under the different contract
forms is generally measured against the substantial/practical comple-
tion of the works; that is, the date at which the owner takes over the
project for its intended use as specified in the contract documents.
However, the owner and the contractor may elect to assess delay dam-
ages for other periods such as final completion, interim milestones,
and/or performance requirements (as specified in ConsensusDocs).

Characteristics of the Liquidated Amount

To ensure the operability and enforceability of the LD clauses, the
liquidated rate/amount should possess specific properties such that
it shall not constitute a penalty that coerces performance by the
contractor. Table 3 represents the characteristics of the liquidated
amount as stipulated by the different national and international
standard forms of the construction contract.

As shown in Table 3, LD under ConsensusDocs are in lieu of
damages that are difficult to determine and specify. The liquidated
sum is to be determined by the parties in the relevant clause, and it
is to be collected as LD and not as a penalty. Moreover, the owner
cannot claim actual damages in addition to LD. In addition, EJCDC
provides that the contracting parties shall recognize the difficulties
involved in proving—in a legal or arbitration proceeding—the ac-
tual loss suffered by the owner, and that the agreed sum shall aim to
liquidate potential delay losses instead of acting as a penalty to en-
sure performance. Moreover, AIA provides that the LD shall not be
a penalty to be inflicted on the contractor, but must bear a reason-
ably estimable relationship to the owner’s damages.

Under JCT, the liquidated sum is specified in the contract
particulars, and it is expressed as a rate. The liquidated rate could
be decreased after the submittal of a notice by the owner. Similarly,
the stipulated sum under NEC is specified in the contract data and
expressed as a rate. The liquidated amount should be a genuine
pre-estimate of the likely damages that the owner is expected to
experience, and it should not constitute a penalty.

Under FIDIC, the delay damages sum along with the maximum
amount for delay damages (if any) should be included in the

Table 2. Period of assessment

Standard contract form Clause text associated with period of assessment Corresponding clause or article

1. ConsensusDocs “ : : : for each Day that Substantial Completion extends beyond the Substantial
Completion date.”

6.5.1.1

“ : : : for each Day that Final Completion extends beyond the Final Completion date.” 6.5.3
“Other applicable liquidated damages shall be included as Agreement exhibit.” 6.5.4

2. AIA “Liquidated damages are only assessed until the date of actual substantial completion.” 8.1.1a

3. EJCDC “ : : :Contractor’s failure to achieve Milestones, Substantial Completion, or final
completion of the Work.”

15.01 E (j)

4. JCT “ : : : for the period between the Completion Date and the date of practical completion of
the Works or that Section or such other date as is fixed either under clause 2.28 or by a
Preagreed Adjustment.”

2.32.2

5. NEC “ : : : from the Completion Date for each day until earlier of: X7.1
1. Completion and
2. The date on which the Employer takes over the works.”

6. FIDIC “ : : : for every day which shall elapse between the relevant Time for Completion and the
date stated in the Taking-Over Certificate.”

8.7

aSpecified in AIA (2007c).
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appendix to tender. The most common rate ceiling for delay
damages is 5%–15% of the contract price (FIDIC 2000). Moreover,
the delay damages should also be lower than the limit of liability
under Subclause 17.6. The stipulated amount could also be ex-
pressed as a percentage of the contract price if the applicable laws

allow for that, and the ascertained sum could be affected by the
payments’ currencies. In any case, the sum should be a reasonable
estimate of the owner’s damages, including financial charges and
the cost of the owner’s personnel involved in the supervision of the
work. These delay damages are in lieu of any actual delay damages

Table 3. Characteristics of the liquidated rate/amount

Standard contract form Clause text associate with the characteristics of the liquidated amount
Corresponding
clause or article

1. ConsensusDocs “ : : : damages which are difficult to determine and accurately specify.” 6.5.1.1
“ : : :Constructor shall pay Owner [_____] dollars ($[_____]) as liquidated damages and not as a
penalty for each Days : : : ”
“These liquidated damages are in lieu of all liability for all extra costs, losses, expenses, claims,
penalties, and any other damages of any nature incurred by Owner resulting from not attaining the
Substantial Completion date.”

2. AIA “If liquidated damages are to be assessed because delayed completion will result in actual loss to the
Owner, the amount of damages due for each day lost should be entered in the Supplementary
Conditions or the Agreement.”

3.3a

“Liquidated damages are not a penalty to be inflicted on the Contractor, but must bear an actual and
reasonably estimable relationship to the Owner’s loss if construction is not completed on time.”

3. EJCDC “The parties also recognize the delays, expense, and difficulties involved in proving in a legal or
arbitration proceeding the actual loss suffered by Owner if the work is not completed on
time : : :Accordingly, instead of requiring any such proof, Owner and Contractor agree that as
liquidated damages for delay (but not as a penalty).”

4.03b

“EJCDC recommends developing daily liquidated damages amounts that comprehensively account
for the full range of Owner’s damages, including costs of additional engineering, construction
observation, inspection, and administrative services, and potential fines or penalties. Some Owners,
however, prefer to charge a Contractor that has not completed the Work on schedule for Owner’s
additional hard-dollar costs for fines and penalties, and for extended engineering, construction
observation, inspection, and administrative services; these charges are levied on top of the daily
liquidated damages amount. It is very important if this practice is followed to be certain that the
liquidated damages amount does not already include or rely in part on the potential for incurring these
very same hard-dollar costs; if it does, then the separate charge for actual costs may be regarded as
“double dipping” and the entire framework of liquidated damages for late completion may be called
into question.”

4. JCT “ : : : to pay liquidated damages at the rate stated in the Contract Particulars, or lesser rate stated in the
notice : : : ”

2.32.2.1

“If the Employer in relation to the Works or a Section has notified the Contractor : : : that he may
require payment of, or may withhold or deduct, liquidated damages : : : ”

2.32.4

5. NEC “The Contractor pays delay damages at the rate stated in the Contract Data : : : ” X7.1
“The amount included within the contract for delay damages should be a “genuine pre-estimate of
likely loss, i.e., should not constitute a penalty.”

X7.1c

“The Contractor’s total liability to the Employer for all matters arising under or in connection with this
contract, other than the excluded matters, is limited to the amount stated in the Contract Data and
applies in contract, tort or delict and otherwise to the extent allowed under the law of the contract.

X18.4

The excluded matters are amounts payable by the Contractor as stated in this contract for delay
damages if Option X7 applies : : : ”

6. FIDIC “These delay damages shall be the sum stated in the Appendix to Tender : : : ” 8.7
“ : : : the total amount due under this Sub-Clause shall not exceed the maximum amount of delay
damages (if any) stated in the Appendix to Tender.”
“For the limit of delay damages, if it is to be stated, the usual percentage in international contracts
generally varies between 5% and 15%.”

8.7d

“Delay damages are also subject to the limit of liability described in Sub-Clause 17.6.”
“The sum may be expressed as a percentage of the Contract Price, unless this would not comply with
applicable laws.”
“a reasonable estimate of the Employer’s losses or forgone benefits, which may be equivalent to
financing charges for the Contract Price per day, plus the daily cost of the Employer’s Personnel
involved in supervising the execution of the Works during the period of prolongation.”
“The currencies of payment may affect the Employer’s calculations of the sum per day and the limit.”
“These delay damages shall be the only damages due from the Contractor for such default, other than
in the event of termination under Sub-Clause 15.2 [Termination by Employer] prior to completion of
the Works.”
“These delay damages are stated to be the only damages due to late completion. The Employer cannot
recover his actual losses due to late taking over.”

aSpecified in AIA (2007c).
bSpecified in EJCDC (2013a).
cSpecified in Hughes (2016).
dSpecified in FIDIC (2000).
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suffered by the owner, other than in the event of contract
termination.

Note that AIA and EJCDC are the only two contract forms (out
of the studied six standard forms) that do not have a stand-alone
subclause for LD provisions in their general conditions of contract.
Nevertheless, additional information on LD could be retrieved from
their standard agreements. That said, and as shown in Table 3,
EJCDC’s standard agreement provides that, “The parties also rec-
ognize the delays, expense, and difficulties involved in proving in a
legal or arbitration proceeding the actual loss suffered by Owner if
the work is not completed on time : : :Accordingly, instead of re-
quiring any such proof, Owner and Contractor agree that as liqui-
dated damages for delay (but not as a penalty).” In addition,
EJCDC’s standard agreement provides that LD could consist of:
costs of additional engineering, construction observation, inspec-
tion, administrative services, and potential fines (Table 3). Con-
versely, AIA’s standard agreement leaves it open for the parties
to specify the LD stipulations by stating that, “Optionally, insert
any provisions, for liquidated damages relating to failure to achieve
Substantial Completion on time” (AIA 2007a).

Further, all contract forms agree on the fact that the liquidated
amount is generally expressed as a rate that shall reflect a reason-
able estimate of the future probable damages suffered by the owner
and not a penalty. Finally, the JCT is the only contact form that
explicitly allows the owner to decrease the liquidated rate by issu-
ing a notice to the contractor, and FIDIC is the only contract form
that explicitly specifies a recommended limit on the amount of de-
lay damage if the contracting parties choose to include a cap by
stating that, “For the limit of delay damages, if it is to be stated,
the usual percentage in international contracts generally varies be-
tween 5% and 15%” (FIDIC 2000).

Extension of Time after the Recovery of Liquidated
Damages

The operability of delay damages clauses is dependent on the ex-
tension of time mechanism stipulated by the contract. Many dis-
putes arise in relation to whether the owner is allowed to start
the recovery of LD while the engineer’s decision on the extension
of time period is still not determined. In addition, the time extension
mechanism is very critical to the collection of LD because it could
lead to time at large situations, and the owner might thus risk or
lose its entitlement to the recovery of LD. Furthermore, a case
could exist where the owner starts the collection of LD due to
the contractor’s default in completing the works on time, but a
delay event then happens and an extension of time is granted after-
ward. To avoid the aforementioned issue and to ensure that the
owner does not lose their entitlement for the recovery of delay
damages, some standard contract forms stipulate the provisions
governing those situations where an extension of time is granted
after collection of LD by the owner, as shown in Table 4.

As it can be seen from Table 4, under ConsensusDocs, AIA, and
EJCDC, there is no explicit clause as to how the collection of LD is
affected if a subsequent extension of time is granted in respect of
the period against which LD were previously levied. Conversely,
JCT specifies that if a new completion date is fixed after the issue
of a noncompletion certificate, this certificate should be canceled,
and if delay is still experienced after the fixed completion date, the
architect/contract administrator should issue another noncom-
pletion certificate. This should not render the owner’s notice to re-
cover LD from the contractor as inoperable, unless the owner
cancels it by writing. In addition, the owner is required to repay
the contractor any deducted LD for the period spanning till the
newly fixed completion date.

Similarly, NEC specifies that the owner should repay the con-
tractor any overpayment of damages along with the relevant inter-
est, which is assessed from the date the contractor paid delay
damages to the owner until the date of repayment by the owner.
Conversely, and under many law systems, the owner may not be
able to recover delay damages if the extension of time mechanism
is not followed appropriately because this might lead to time at
large situations. Under FIDIC, the owner has to repay the contractor
any overpayment, and the delay damages amount to be recovered
should be reassessed. However, there is no clear provision if
interest on the overpayment is to be paid to the contractor, but
that would eventually be judged based on the applicable laws.
Ultimately, it is crucial for the contract language to allow the com-
pletion date of the project to be extended by incorporating an ap-
propriate extension of time clause so that the delay damages clause
would remain operable and enforceable.

Sectional/Partial Completion

In many projects, the owner takes over part(s) of the works, and
thus it is perceived to be unrealistic for the liquidated rate to remain
as is. The reason behind this is that the owner benefited from the
use of the completed part(s), and hence less delay damages are ex-
perienced for late completion of the remaining works. As such, it is
important to have clear contract language that stipulates the way the
liquidated rate is to be reduced if sectional or partial completion
occurs. Table 5 shows the provisions of the different standard con-
tract forms for the effect of partial/sectional completion on the
stipulated amount.

As shown in Table 5, there is no explicit clause under
ConsensusDocs, AIA, and EJCDC as to how LD are re-evaluated
if sectional completion of the works takes place. If partial
(sectional) possession by the owner occurs under JCT, a sectional
completion certificate should be issued, and the LD amount shall be
reduced by the same fraction of the value of the relevant works or
part to the contract sum or to the relevant section sum. Conversely,
if partial taking over of the works occurs under NEC, the project
manager is required to assess the benefit of taking over this part
of the works relative to that of taking over the whole of the works,
and LD shall be reduced by this fraction. Similar to the JCT case,
when a partial/sectional completion occurs under FIDIC, the engi-
neer is required to determine in accordance with Subclause 3.5 the
proportion of the remaining works, and delay damages shall be re-
duced by the proportion of the part that has been taken over by the
owner to the value of the works or section as a whole.

NEC provides the fairest way to assess the remaining delay
damages in case of sectional completion; nevertheless, it could also
lead to disputes with the contractor because it is based on a sub-
jective assessment. Conversely, the other contract forms stipulate
that the liquidated sum is to be reduced by the same proportion
that the completed section bears to the value of the whole of the
works. For instance, if 30% of the entire work has been taken over
by the owner, the LD rate shall be reduced by 30%.

Collection of the Liquidated Sum

Table 6 presents the mechanism by which the liquidated sum could
be collected under the different standard forms of the construction
contract. Under ConsensusDocs, the owner can adjust, reject, or
nullify a certified payment if there is reasonable evidence that
the contractor will not complete the works within the contract time.
In addition, the money retained by the owner is released to the
contractor via subsequent progress payments. The project parties
could agree to the furnishing of a retention bond instead of the
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Table 4. Extension of time after the recovery of liquidated damages

Standard contract form
Clause text associated with extension of time after the recovery

of liquidated damages Corresponding clause or article

1. ConsensusDocs No explicit clause provided No explicit clause provided
2. AIA No explicit clause provided No explicit clause provided
3. EJCDC No explicit clause provided No explicit clause provided
4. JCT “If a new Completion Date is fixed after the issue of such a certificate, such fixing

shall cancel that certificate and the Architect/ Contract Administrator shall where
necessary issue a further certificate.”

2.31

“If the Architect/Contract Administrator fixes a later Completion Date for the
Works or a Section or such later Completion Date is stated in a Confirmed
Acceptance, the Employer shall pay or repay to the Contactor any amount
recovered, allowed or paid under clause 2.32 for the period up to that later
Completion Date.”

2.32.3

“If the Employer in relation to the Works or a Section has notified the Contractor in
accordance with clause 2.32.1.2 that he may require payment of, or may withhold
or deduct, liquidated damages, then, unless the Employer states otherwise in
writing, clause 2.32.1.2 shall remain satisfied in relation to the Works or Section,
notwithstanding the cancellation of the relevant Non-Completion Certificate and
issue of any further Non-Completion Certificate.”

2.32.4

“Grant of an extension of time requires cancellation of a Non-Completion
Certificate and, within a reasonable time, repayment of any liquidated damages
insofar as they relate to the period of the extension; it also requires the issue of a
further certificate in respect of any residual period of default.”

2.30–2.32a

5. NEC “If the Completion Date is changed to a later date after delay damages have been
paid, the Employer repays the overpayment of damages with interest. Interest is
assessed from the date of payment to the date of repayment and the date of
repayment is an assessment date.”

X7.2

6. FIDIC “The applicability of Sub-Clause 8.7 is not dependent upon all extensions claimed
by the Contractor having been agreed or determined. The contractor cannot
prevent the deduction by submitting claims for extension of time. However, the
Employer may lose his entitlement to claim delay damages if he prevents
extensions of time being agreed or determined in accordance with the penultimate
paragraph of Sub-Clause 20.1. If the Employer fails to comply (or prevents the
Engineer from complying) with Sub-Clause 8.4, he may be unable to rely upon
Sub-Clauses 8.2 and 8.7, under many countries’ Laws.”

8.7b

“In the rare event of a subsequent extension of time, the amount recoverable has to
be recalculated, and any overpayment refunded. No express provision is made for
payment of financing charges in respect of this refund.”

aSpecified in JCT (2011a).
bSpecified in FIDIC (2000).

Table 5. Sectional or partial completion

Standard contract form
Clause text associated with the effect of sectional or partial completion

on the stipulated amount Corresponding clause or article

1. ConsensusDocs No explicit clause provided No explicit clause provided
2. AIA No explicit clause provided No explicit clause provided
3. EJCDC No explicit provided No explicit clause provided
4. JCT “As from the Relevant Date, the rate of liquidated damages stated in the Contract

Particulars in respect of the Works or Section containing the Relevant Part shall reduce
by the same proportion as the value of the Relevant Part bears to the Contract Sum or
to the relevant Section Sum, as shown in the Contract Particulars.”

2.37

5. NEC “If the Employer takes over a part of the works before Completion, the delay damages
are reduced from the date on which the part is taken over. The Project Manager
assesses the benefit to the Employer of taking over the part of the works as a
proportion of the benefit to the Employer of taking over the whole of the works not
previously taken over. The delay damages are reduced in this proportion.”

X7.3

6. FIDIC “If a Taking-Over Certificate has been issued for a part of the Works (other than a
Section), the delay damages thereafter for completion of the remainder of the Works
shall be reduced. Similarly, the delay damages for the remainder of the Section (if any)
in which this part is included shall also be reduced. For any period of delay after the
date stated in this Taking-Over Certificate, the proportional reduction in these delay
damages shall be calculated as the proportion which the value of the part so certified
bears to the value of the Works or Section (as the case may be) as a whole. The
Engineer shall proceed in accordance with Sub-Clause 3.5 [Determinations] to agree
or determine these proportions.”

10.2
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Table 6. Collection mechanism of the liquidated sum

Standard contract form Clause text associated with the collection mechanism of the liquidated sum Corresponding clause or article

1. ConsensusDocs “Owner may adjust or reject a payment application or nullify a previously approved payment
application, in whole or in part, as may reasonably be necessary to protect Owner from loss or
damage based upon the following, to the extent that Constructor is responsible under this
Agreement: reasonable evidence of delay in performance of the Work such that the Work will
not be completed within the Contract Time.”

9.3.5

“If Owner chooses to use this retainage provision: after the Work is fifty percent (50%)
complete, Owner shall withhold no additional retainage and shall pay Constructor the full
amount due on account of subsequent progress payments.”

9.2.4.1

“Owner may release retainage on that portion of the Work a Subcontractor has completed in
whole or in part, and which Owner has accepted. In lieu of retainage, Constructor may
furnish a retention bond or other security interest acceptable to Owner, to be held by
Owner.”

9.2.4.3

2. AIA “The Architect may also withhold a Certificate for Payment or, because of subsequently
discovered evidence, may nullify the whole or a part of a Certificate for Payment previously
issued, to such extent as may be necessary in the Architect’s opinion to protect the Owner
from loss which the Contractor is responsible, including loss resulting from acts and
omissions in Section 3.3.2, because of reasonable evidence that the Work will not be
completed within the Contract Time, and that the unpaid balance would not be adequate to
cover actual or liquidated damages for the anticipated delay.”

9.5.1.6

“Owner shall make payment of retainage applying to such Work or designated portion
thereof. Such payment shall be adjusted for Work that is incomplete or not in accordance with
the requirements of the Contract Documents.”

9.8.5

“This provision contemplates full release of any withheld retainage at substantial
completion, excepting only retainage for work that is incomplete or not in accordance with
the contract documents and damages due to any delay on the part of the contractor in
achieving substantial completion.”

9.8.5a

3. EJCDC “In addition to any reductions in payment (set-offs) recommended by Engineer, Owner is
entitled to impose a set-off against payment based on any of the following: liquidated
damages have accrued as a result of Contractor’s failure to achieve Milestones, Substantial
Completion, or final completion of the Work.”

15.01 E (j)

4. JCT “The Employer may, not later than 5 days before the final date for payment of the amount
payable under clause 4.15, give notice to the contractor in the terms set out in clause 2.32.2.”

2.32.1

“ : : : the Employer may recover the same as a debt; and/or : : : from sums due to the
Contractor : : : ”

2.32.2

“Following the Final Payment Notice the Employer may not later than 5 days before the final
date of payment give a Pay Less Notice in accordance with clause 4.13.1 and, if he gives such
notice, the provisions of clause 4.15.5 shall correspondingly apply.”

4.15.6.3

“A Pay Less Notice shall specify both the sum that the Employer considers to be due to the
Contractor at the date the notice is given and the basis on which that sum has been
calculated, and may be given on behalf of the Employer by the Architect/Contract
Administrator, Quantity Surveyor or Employer’s representative or by any other person who
the Employer notifies the Contactor as being authorized to do so.”

4.13.1

“Where a Pay Less Notice is given under clause 15.5.4, the payment to be made on or before
the final date for payment shall not be less than the amount stated as due in the notice.”

4.15.5

“The Retention Percentage may be deducted from so much of the total amounts as relates to:
work where the Works or (where there are Sections) the Section(s) of which it forms part have
not reached practical completion.”

4.20.2

5. NEC “The Project Manager assesses the amount due : : : ” 50.1
“The amount due is 50.2

1. The Price for Work Done to Date,
2. Plus other amounts to be paid by or retained from the Contractor
3. Less amounts to be paid by or retained from the Contractor.”

6. FIDIC “This amount may be included as a deduction in the Contract Price and Payment
Certificates. The Employer shall only be entitled to set off against or make any deduction
from an amount certified in a Payment Certificate, or to otherwise claim against the
Contractor, in accordance with this Sub-Clause.”

2.5

“The Employer shall not make a claim under the Performance Security, except for amounts to
which the Employer is entitled under the Contract in the event of: failure by the Contractor to
pay the Employer an amount due, as either agreed by the Contractor or determined under
Sub-Clause 2.5 [Employer’s Claim] or Clause 20 [Claims, Disputes and Arbitration], within
42 days after this agreement or determination.”

4.2

“If the Employer becomes entitled to call the Performance Security under any of the
circumstances described in sub-paragraphs (b) to (d) of Sub-Clause 4.2, the Employer may
only claim the amount to which he is entitled to be paid by the Contractor under the
Contract.”

4.2b

aSpecified in AIA (2007c).
bSpecified in FIDIC (2000).
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retainage money. Under AIA, the architect can withhold or nullify a
certified payment if there is a reasonable evidence that the contrac-
tor will not complete the works on time, and that the money acces-
sible to the owner to cover actual damages or LD is not enough.
Moreover, AIA states that the owner can withheld retainage money
if the contractor did not finish the works within the contractual
completion date. Under EJCDC, the owner can impose a set-off
against any certified progress or final payments if LD are due from
the contractor to the owner.

JCT explicitly specifies that the owner can recover LD as a debt
or from sums due to the contractor. If the second option is chosen,
the owner (or the architect/contract administrator, the quantity sur-
veyor, the owner’s representative, or any other authorized person) is
required to give a pay-less notice to the contractor stating its inten-
tion to withhold or deduct a sum that is otherwise payable to the
contractor. This notice should specify the sum that the owner de-
termines is due from the contractor, and the basis on which that sum
has been calculated. However, if the owner requires the contractor
to pay, and the contractor fails to do so, the owner can then recover
the LD as a debt. In addition, retention money could be withheld if
the works are not completed on time. Under NEC, the project man-
ager assesses the amount due, and this amount includes provisions
for delay damages. Under FIDIC, the owner can set-off against
or make any deduction from a certified payment, following the
submission of a claim against the contractor in accordance with
Subclause 2.5. Moreover, FIDIC explicitly allows the owner to
claim, for the recovery of LD, under the performance security if
the contractor fails to pay the amounts due (including LD) as de-
termined under Subclause 2.5.

Most construction contract forms require the contract adminis-
trator (the engineer, architect, or any specified party) to value the
progress of the works, and the owner is given the discretion to de-
duct the stipulated damages from moneys due to the contractor.
NEC specifically requires the project manager to deduct or with-
hold such payments as part of making the valuation assessment and
issuing the payment certificate.

Ultimately, as demonstrated in Table 6, the owner is entitled
to withhold or deduct from moneys due or to become due to the
contractor to recover LD. As such, the available payment-related
instruments that serve this purpose include interim payments,
final payment, retention money, retention bond, and performance
guarantee/security. As such, the subsequent section studies the
timing of LD recovery, the impacts of the recovery strategies that
utilize these payment-related instruments, and the interplay among
their possible usages. The possible recovery scenarios and their
effects on the amount of money accessible for levying LD are also
presented.

Comparison of the Standard Conditions Governing
the Recovery of Delay Damages

Table 7 presents a summary and comparison between the standard
conditions governing the recovery of delay damages as stipulated by
the studied six contract forms. As shown in Table 7, ConsensusDocs
and AIA are the only contract forms that explicitly state that the
owner can collect LD when there is a reasonable evidence that
the contractor will not be able to finish the construction work within
the contract time. The other contract forms do not provide such an
explicit wording. This specification assists in helping answer the
research question by addressing the time at which the owner can
start the recovery of LD. In addition, the various standard contract
forms use different notations for designating the completion of the
work. However, the period of assessment for collecting LD under

the different contract forms is generally the substantial/practical
completion of the works, that is, the date at which the owner takes
over the project for its intended use as specified in the contract
documents.

Moreover, all contract forms agree on the fact that the liquidated
amount is generally expressed as a rate that shall reflect a reason-
able estimate of the future probable damages suffered by the owner
and not a penalty. Additionally, JCT, NEC, and FIDIC explicitly
provide that the predetermined damages shall be reduced when
sectional/partial completion occurs, and that LD shall be repaid
to the contractor in case a subsequent extension of time is granted.
Further, all contract forms allow the owner to collect LD as set-offs
from moneys due to the contractor. Finally, the JCT is the only con-
tact form that explicitly allows the owner to decrease the liquidated
rate by issuing a notice to the contractor, and FIDIC is the only
contract form that explicitly specifies a recommended limit on
the amount of delay damage if the contracting parties choose to
include a cap.

Timing of Liquidated Damages Recovery

Eggleston (2009) discussed how the timing of such recovery has
traditionally been decided. To this end, reference was made to
Clause 24 of JCT 80, prior to its amendment, which specifies that
the contractor should pay or allow to the owner, “the whole or such
part as may be specified in writing by the employer of a sum cal-
culated at the rate stated in the Appendix : : : for the period be-
tween the completion date and the date of practical completion”
(Eggleston 2009). A reasonable interpretation of such contract lan-
guage could be to the effect that the contractor should pay to the
owner a well-defined single sum that could only be determined
after actual completion has occurred and extensions of time having
already been agreed and granted. This means that any deductions or
withholdings before actual completion of the works are not contrac-
tually possible. The ambiguity in this previous JCT’s clause was
removed by Amendment 9 to JCT 80, stating, “ : : : the contractor
shall as the employer may require in writing but not later than the
date of the final certificate pay or allow to the employer liquidated
and ascertained damages at the rate stated in the Appendix (or such
lesser rate as may be specified in writing by the employer) for the
period between the completion date and the date of practical com-
pletion and the employer may deduct the same from any moneys
due or to become due to the contractor under this contract : : : ”
(Eggleston 2009). This amendment removed the expression of a
sum, which previously contributed to some uncertainties in inter-
preting the prior language. The new language made it clear that the
owner can deduct LD prior to practical completion if they choose to
do so, thereby allowing the avoidance of disputes in relation to the
timing at which the owner can start the recovery of LD.

Table 8 summarizes the wording corresponding to the timing of
recovery of LD, as stipulated by the different standard conditions
for the construction contract examined in this study. It also presents
the inferences made as to whether LD recovery is allowed to take
place before or after the expiration of the contractual completion
date. It can be concluded that only the language adopted by
AIA and ConsensusDocs explicitly offers the owner the opportu-
nity to start levying LD prior to the expiration of the agreed com-
pletion date.

Based on the aforementioned information, it could be concluded
that three main options exist as related to the timing of LD recovery
by the owner: (1) recovery before the expiration of the contractual
substantial completion date, (2) recovery after the expiration of
the contractual substantial completion date but before the actual

© ASCE 04520015-9 J. Leg. Aff. Dispute Resolut. Eng. Constr.

 J. Leg. Aff. Dispute Resolut. Eng. Constr., 2020, 12(2): 04520015 

D
ow

nl
oa

de
d 

fr
om

 a
sc

el
ib

ra
ry

.o
rg

 b
y 

A
m

er
ic

an
 U

ni
ve

rs
ity

 O
f 

B
ei

ru
t o

n 
04

/2
3/

24
. C

op
yr

ig
ht

 A
SC

E
. F

or
 p

er
so

na
l u

se
 o

nl
y;

 a
ll 

ri
gh

ts
 r

es
er

ve
d.



T
ab

le
7.

Su
m
m
ar
y
an
d
co
m
pa
ri
so
n
of

L
D

pr
ov
is
io
ns

un
de
r
th
e
di
ff
er
en
t
st
an
da
rd

co
nd
iti
on
s

C
on
di
tio

n
C
on
se
ns
us
D
oc
s

A
IA

E
JC

D
C

JC
T

N
E
C

FI
D
IC

W
he
n
co
ul
d
th
e
ow

ne
r
st
ar
t

co
lle
ct
in
g
L
D
?

W
he
n
th
er
e
is
a
re
as
on
ab
le

ev
id
en
ce

th
at

th
e

co
nt
ra
ct
ua
l
co
m
pl
et
io
n

w
ill

no
t
be

ac
hi
ev
ed

W
he
n
th
er
e
is

a
re
as
on
ab
le

ev
id
en
ce

th
at

th
e
co
nt
ra
ct
ua
l

co
m
pl
et
io
n
w
ill

no
t
be

ac
hi
ev
ed

W
he
n
th
e
w
or
ks

ar
e

no
ta
ct
ua
lly

co
m
pl
et
ed

on
tim

e

W
he
n
th
e
w
or
ks

ar
e
no
t

ac
tu
al
ly

co
m
pl
et
ed

on
tim

e

W
he
n
th
e
w
or
ks

ar
e
no
t

ac
tu
al
ly

co
m
pl
et
ed

on
tim

e

W
he
n
th
e
w
or
ks

ar
e
no
t

ac
tu
al
ly

co
m
pl
et
ed

on
tim

e

Is
th
e
su
bs
ta
nt
ia
l
co
m
pl
et
io
n

co
ns
id
er
ed

as
th
e
pe
ri
od

fo
r
L
D
’s

as
se
ss
m
en
t?

Y
es

Y
es

Y
es

Y
es

Y
es

Y
es

W
ha
t
ar
e
th
e
ch
ar
ac
te
ri
st
ic
s
of

th
e

liq
ui
da
te
d
am

ou
nt
?

D
if
fi
cu
lt
to

de
te
rm

in
e
an
d

ac
cu
ra
te
ly

sp
ec
if
y,

as
liq

ui
da
te
d
da
m
ag
es

an
d

no
ta
s
a
pe
na
lty
,e
xp
re
ss
ed

as
a
da
ily

ra
te

N
ot

a
pe
na
lty

an
d
m
us
t

be
at

an
ac
tu
al

an
d

re
as
on
ab
ly

es
tim

ab
le

re
la
tio

ns
hi
p
to

th
e

ow
ne
r’s

lo
ss

T
he

st
ip
ul
at
ed

am
ou
nt

sh
al
l
ac
t
as

liq
ui
da
te
d

da
m
ag
es

an
d
no
t
a

pe
na
lty

D
el
ay

da
m
ag
es

ar
e

ex
pr
es
se
d
as

a
ra
te

G
en
ui
ne

pr
e-
es
tim

at
e
of

lik
el
y
lo
ss
,
sh
ou
ld

no
t

co
ns
tit
ut
e
a
pe
na
lty
,

de
la
y
da
m
ag
es

ar
e

ex
pr
es
se
d
as

a
ra
te

A
re
as
on
ab
le
es
tim

at
e
of

th
e

ow
ne
r’s

lo
ss
es

or
fo
rg
on
e

be
ne
fi
ts
,
de
la
y
da
m
ag
es

ar
e

ex
pr
es
se
d
as

a
su
m

or
as

a
pe
rc
en
ta
ge

of
th
e
co
nt
ra
ct

pr
ic
e,

a
m
ax
im

um
lim

it
on

th
e
de
la
y
da
m
ag
es

ex
is
ts

Sh
al
l
L
D

be
re
du
ce
d
fo
r
se
ct
io
na
l

co
m
pl
et
io
n?

N
o
ex
pl
ic
it
pr
ov
is
io
ns

N
o
ex
pl
ic
it
pr
ov
is
io
ns

N
o
ex
pl
ic
it
pr
ov
is
io
ns

Y
es

Y
es

Y
es

W
ha
th

ap
pe
ns

if
ex
te
ns
io
n
of

tim
e
is

gr
an
te
d
af
te
r
th
e
co
lle
ct
io
n
of

de
la
y

da
m
ag
es
?

N
o
ex
pl
ic
it
pr
ov
is
io
ns

N
o
ex
pl
ic
it
pr
ov
is
io
ns

N
o
ex
pl
ic
it
pr
ov
is
io
ns

C
an
ce
la
tio

n
of

th
e

no
nc
om

pl
et
io
n

ce
rt
if
ic
at
e
an
d

re
pa
ym

en
t
of

an
y

liq
ui
da
te
d
da
m
ag
es

T
he

ow
ne
r
re
pa
ys

th
e

ov
er
pa
ym

en
to
fd

am
ag
es

w
ith

in
te
re
st

T
he

am
ou
nt

re
co
ve
ra
bl
e
ha
s

to
be

re
ca
lc
ul
at
ed
,
an
d
an
y

ov
er
pa
ym

en
t
re
fu
nd
ed
.
N
o

ex
pr
es
s
pr
ov
is
io
n
is

m
ad
e

fo
r
pa
ym

en
t
of

fi
na
nc
in
g

ch
ar
ge
s
in

re
sp
ec
t
of

th
is

re
fu
nd

C
an

th
e
ow

ne
r
re
co
ve
r
L
D
as

se
t-
of
fs

fr
om

pa
ym

en
ts
du
e
to
th
e
co
nt
ra
ct
or
?

Y
es

Y
es

Y
es

Y
es

Y
es

Y
es

Is
th
er
e
an

ex
pl
ic
it
re
co
m
m
en
de
d

lim
it
on

L
D

if
th
e
pa
rt
ie
s
ch
oo
se

to
?

N
o

N
o

N
o

N
o

N
o

Y
es

Is
th
er
e
an

ex
pl
ic
it
la
ng

ua
ge

th
at

al
lo
w
s
th
e
ow

ne
r
to

re
du
ce

th
e
L
D

if
th
ey

el
ec
t
to
?

N
o

N
o

N
o

Y
es

N
o

N
o

© ASCE 04520015-10 J. Leg. Aff. Dispute Resolut. Eng. Constr.

 J. Leg. Aff. Dispute Resolut. Eng. Constr., 2020, 12(2): 04520015 

D
ow

nl
oa

de
d 

fr
om

 a
sc

el
ib

ra
ry

.o
rg

 b
y 

A
m

er
ic

an
 U

ni
ve

rs
ity

 O
f 

B
ei

ru
t o

n 
04

/2
3/

24
. C

op
yr

ig
ht

 A
SC

E
. F

or
 p

er
so

na
l u

se
 o

nl
y;

 a
ll 

ri
gh

ts
 r

es
er

ve
d.



substantial completion date, and (3) recovery after the actual com-
pletion date. Fig. 1 shows these options as to better visualize and
understand the timing of each recovery option.

The recovery Option 1 illustrated in Fig. 1 calls for the collec-
tion of delay damages before the expiration of the contractual
completion date. Nevertheless, the owner is eligible to start such
recovery only if the contract allows that. As previously stated,
AIA and ConsensusDocs are the only standard forms that have
an explicit language allowing the owner to start the collection of
LD when there is a reasonable evidence that the work will not
be completed within the contract time. This reasonable evidence
could be the schedule updates, submitted by the contractor, and
showing a completion date beyond the contractual one due to what
will be viewed as nonexcusable delays. The recovery Option 2
shown in Fig. 1 calls for the recovery of LD after the expiration
of the contractual substantial completion date but before taking
over of the works. As shown in Table 8, all examined standard
forms of the construction contract provide that the owner becomes
entitled to the recovery of LD when the contractor fails to complete
the works on time (that is, when the contractual completion date

expires but the works are still not completed). This is considered
applicable also in the AIA and ConsensusDocs cases, as these
forms inherently allow such recovery at even earlier stages. The
recovery Option 3 illustrated in Fig. 1 calls for the collection of
LD during the maintenance and operation phase of the project; that
is, after the actual completion of the construction work by the
contractor.

Having said that, it is vital to know the available strategies or
tools that could be used by the owner under each LD’s timing re-
covery option to ensure the availability of enough accessible money
from which the appropriate amount of LD may be collected. In this
regard, the owner may wish to start exercising one strategy or tool
at a time or might choose to use a combination of strategies or tools
at some point in time. Note that each tool can have different impacts
on the contractor’s rate progress with the works. Therefore, it be-
comes important to study the possible recovery strategies and the
interplay among the available instruments, as subsequently dis-
cussed. In what follows, the FIDIC’s provisions will be used as
an example to better understand the mechanism of the different
recovery strategies.

Fig. 1. Timing of different liquidated damages’ recovery options.

Table 8. Liquidated damages recovery period under standard contract forms

Standard contract form Contract language Starting point of the recovery period

1. ConsensusDocs “Owner may adjust or reject a payment application or nullify a
previously approved payment application : : : based upon the
following : : : : reasonable evidence of delay in performance of the Work
such that the Work will not be completed within the Contract Time.”

Before expiration of the contractual completion date

2. AIA “The Architect may also withhold a Certificate for Payment or : : :may
nullify the whole or a part of a Certificate for Payment previously
issued : : : because of reasonable evidence that the Work will not be
completed within the Contract Time, and that the unpaid balance would
not be adequate to cover actual or liquidated damages for the
anticipated delay.”

Before expiration of the contractual completion date

3. EJCDC “ : : :Owner is entitled to impose a set-off against payment based on any
of the following: liquidated damages have accrued as a result of
Contractor’s failure to achieve Milestones, Substantial Completion, or
final completion of the Work.”

After expiration of the contractual completion date

4. NEC “ : : : the Contractor fails to complete the works by the Completion
Date : : : ”

After expiration of the contractual completion date

5. JCT “If the contractor fails to complete the Works or a Section by the
relevant Completion Date.”

After expiration of the contractual completion date

6. FIDIC “If the Contractor fails to comply with Sub-Clause 8.2 [Time for
Completion] : : : ”

After expiration of the contractual completion date

“ : : : if the Works, or a Section (if any), are not completed within the
Time for Completion.”

Note: Bold and underline denote text in support of the timing of liquidated damages recovery.
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Strategy 1: Use of Unpaid Progress Payments to
Recover Liquidated Damages

Strategy 1 calls for the use of the unpaid progress payments to re-
cover LD. This strategy could be implemented by the owner under
recovery Option 1, Option 2, and in some cases under Option 3 (if
the owner starts the recovery of the LD before the payment of the
last remaining progress payment). Unpaid progress payments are
moneys due from the owner to the contractor for works previously
performed by the latter. The unpaid progress payment reflects de-
ductions in respect of the recovery of the advance payment (if any)
and the effectuation of retention and other withholdings and set-
offs, as the case may be. In addition, the unpaid progress payment
up to month i is equal to the cumulative billed and executed works
by the contractor at the end of month i minus the summation of the
amounts successively paid to the contractor during each month up
to month i. As such, the amount of the unpaid progress payments,
as influenced by the contractor’s rate of progress with the works,
greatly affects the money accessible to the owner for collecting de-
lay damages.

FIDIC’s conditions as related to the application, certification,
and payment of progress payments could be summarized by the
following subclauses:
• FIDIC’s (1999) Subclause 14.3 [Application for Interim

Payment Certificates] states that, “The Contractor shall sub-
mit a Statement in six copies to the Engineer after the end of
each month, in a form approved by the Engineering, showing
in detail the amounts to which the Contractor considers
himself to be entitled, together with supporting documents
which shall include the report on the progress during this
month.”

• FIDIC’s (1999) Subclause 14.6 [Issue of Interim Payment
Certificates] stipulates that, “The Engineer shall, within 28 days
after receiving a Statement and supporting documents, issue to
the Employer an Interim Payment Certificate which shall state
the amount which the Engineer fairly determines to be due, with
supporting particulars.”

• FIDIC’s (1999) Subclause 14.7 [Payment] provides that, “The
Employer shall pay to the Contractor the amount certified in
each Interim Payment Certificate within 56 days after the En-
gineer receives the Statement and supporting documents.” This
reflects that in case the 28 days, stipulated by Subclause 14.6,
were all exhausted by the engineer, the owner shall pay to the
contractor within 28 days after the engineer’s certification of the
amount due.
As far as the collection mechanism of the delay damages is

concerned, FIDIC’s (2000) Subclause 8.7 provides that, “If the
Employer considers himself to be entitled to be paid delay dam-
ages, he is required to give notice and particulars in accordance
with Sub-Clause 2.5.” In addition, FIDIC’s (1999) Subclause 2.5
states that, “The notice shall be given as soon as practicable and
no longer than 28 days after the Employer became aware, or should
have become aware, of the event or circumstances giving rise to
the claim : : :The Engineer shall then proceed in accordance
with Sub-Clause 3.5 [Determinations] to agree or determine the
amount (if any) which the Employer is entitled to be paid by the
Contractor.” Further, FIDIC’s (1999) provides that, “determinations
shall not be unreasonably withheld or delayed.” To this end, the
owner is not entitled to withhold or deduct moneys due to
the contractor unless and until all the steps required under
Subclause 2.5 and Subclause 3.5 are followed. In other words,
the owner is not entitled to collect delay damages before (or while
waiting for) the outcome of the procedures described under
Subclauses 2.5 and 3.5. Therefore, there exists three scenarios of

the timing of recovery of LD under Strategy 1: (1) prompt compli-
ance with the requirements of both Subclauses 2.5 and 3.5; (2) non-
prompt compliance with the requirements of Subclause 2.5 and
prompt compliance with the requirements of Subclause 3.5; and
(3) prompt compliance with the requirements of Subclause 2.5
and nonprompt compliance with the requirements of Subclause 3.5.

Scenario 1: Prompt Compliance with the Requirements of
Both Subclauses 2.5 and 3.5
Scenario 1 occurs when (1) the owner’s submission of notice and
particulars (requirements of Subclause 2.5) takes place promptly,
and (2) the duration of the engineer’s determination (requirements
of Subclause 3.5) is relatively short. Scenario 1 is shown in Fig. 2,
where the amount of accessible money refers to the certified interim
payments and the amount of the available security money refers to
the value of the performed work. To better visualize and understand
the amount of money that could be used to levy delay damages, two
observations are depicted, just after the end of month iþ 2 and
month iþ 3, respectively (Fig. 2).

As shown in Fig. 2, under Scenario 1, the owner benefited
from the prompt compliance with the requirements of Subclauses
2.5 and 3.5 because the engineer’s determination happened before
the owner’s next payment to the contractor (certified amount for
month i) became due and thus they were able to deduct LD from
that payment. To this end, under Scenario 1, the accessible amount
of money for the recovery of delay damages is equal to two certified
interim payments (months i and iþ 1) for Observations 1 and
to 3 certified interim payments (months i, iþ 1, and iþ 2) for
Observation 2. In addition, the amount of security money available
for the owner is equivalent to the worth of work performed during
3 months (months i, iþ 1, and iþ 2) for Observation 1 and to the
worth of work performed during 4 months (months i, iþ 1, iþ 2,
and iþ 3) for Observation 2.

Scenario 2: Nonprompt Compliance with the Requirements
of Subclause 2.5 and Prompt Compliance with the
Requirements of Subclause 3.5
Scenario 2 occurs when (1) the owner’s submission of notice
and particulars (requirements of Subclause 2.5) takes place non-
promptly, and (2) the duration of the engineer’s determination is
relatively short (requirements of Subclause 3.5). Scenario 2 is
shown in Fig. 3 along with the same observations as those pre-
sented in Scenario 1. Scenarios 1 and 2 differ by only one param-
eter: the promptness of the submission of notices and particulars by
the owner under Subclause 2.5. In Scenario 2, the owner is at a
disadvantage because of the relatively late submission of notices
and particulars; that is, due to the late compliance with the require-
ments of Subclause 2.5 leading to a notice submission occurring
after the owner’s first payment to the contractor (certified amount
for month i), the owner thus looses the opportunity to deduct LD
from that payment. As such, as shown in Fig. 3, the owner lost the
ability to deduct the value of the works performed and certified
during a complete month (month i). This is reflected in Fig. 3 where
the accessible amount of money is equal to one certified interim
payment (month iþ 1) for Observation 1 (as compared to two
certified interim payments under Scenario 1) and to two certified
interim payments (months iþ 1 and iþ 2) for Observation 2 (as
compared to three certified interim payments under Scenario 1). In
addition, the amount of security money available for the owner is
equivalent to the worth of work performed during 2 months
(months iþ 1 and iþ 2) for Observation 1 (as compared to
3 months under Scenario 1) and to the worth of work performed
during 3 months (months iþ 1, iþ 2, and iþ 3) for Observation 2
(as compared to 4 months under Scenario 2).
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Fig. 2. Scenario 1 (the month’s index and the corresponding actions have the same text format).

Fig. 3. Scenario 2 (the month’s index and the corresponding actions have the same text format).
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The lost amount of money under Scenario 2 (as compared
to Scenario 1) could be equal to around 4%–5% (100% divided
by 24 months) of the contract price for a 2-year project. This
amount of money is considerably high. Note that an average earned
value of 4%–5% was considered for demonstrative purposes; in-
deed, the progress of the works varies during different periods
of the project. As such, depending on the project’s construction
phase period under investigation, the owner may have higher or
lower earned value percentages. It is concluded that the amount
of unpaid progress payments that could be used for the recovery
of LD can be enhanced by timely submission of notices and
particulars.

Scenario 3: Prompt Compliance with the Requirements of
Subclause 2.5 and Nonprompt Compliance with the
Requirements of Subclause 3.5
Scenario 3 occurs when (1) the owner’s submission of notice and
particulars (requirements of Subclause 2.5) takes place promptly,
and (2) the duration of the engineer’s determination is relatively
long (requirements of Subclause 3.5). Scenario 3 is shown in
Fig. 4 along with the same observations as those presented in
Scenarios 1 and 2. Scenarios 1 and 3 differ by only one param-
eter: the period of the engineer’s determination under Subclause
3.5. The same analysis of that of Scenario 2 applies to Scenario 3.
In Scenario 3, and as shown in Fig. 4, the owner is at a disad-
vantage because of the relatively long period of the engineer’s
determination as this leads to the certification happening after
the owner’s first payment to the contractor (certified amount
for month i), and the owner thus looses the opportunity to deduct
LD from that payment. Similarly, it is concluded that the amount
of unpaid progress payments that could be used for the recovery
of LD can be enhanced by a short/prompt engineer’s determina-
tion period.

Strategy 2: Use of Retention Bond to Lessen LD
Recovery Effects

Note that excessive LD set-offs from progress payments are likely
to lead to a cash flow shortfall and slow progress of the work, ul-
timately affecting the contractor’s ability to provide construction
financing for the execution of the remaining works. To this end,
it is worth noting the stipulation by the FIDIC under Subclause
8.7 (FIDIC 2000), which sheds the light on this important reper-
cussion, stating that, “Before the Employer deducts delay damages
from moneys due to the Contractor, he could consider whether the
delay is a reflection of cash flow shortfall from interim payments. If
so, further diminution of cash flow (by withholding delay damages)
could exacerbate the situation.” This shows that owners may opt not
to use the unpaid progress payments as a core strategy for recov-
ering LD, thus necessitating the reliance on alternative recovery
strategies, to the extent that is possible. As such, a second strategy
that the owner could implement is the use of a retention bond.

A retention bond is a form of guarantee submitted by the con-
tractor to the owner in return for releasing the retention money
withheld by the owner up to the date of issuance of the said bond.
The retention bond can mainly be used when the contractor starts
experiencing construction financing problems as a ramification of
the LD recovery process that has been put in place by the owner.
The owner’s release of such retained cash to the contractor, in re-
turn for such contractor’s furnished security, will help the latter in
expediting the progress of the works in order to avoid further delays
in achieving substantial/practical completion. This facility by the
owner is believed to keep them in a risk neutral situation because
any portion of the released retention money could be collectable
again, and at any time, via calling on the retention bond.

The retention bond mechanism is supported by the stipulation
under JCT’s (2011b) Subclause 4.19.2 [retention bond], providing

Fig. 4. Scenario 3 (the month’s index and the corresponding actions have the same text format).
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that, “where the Contract Particulars state that clause 4.19 applies,
then: on or before the Date of Possession the Contractor shall pro-
vide to the Employer and thereafter maintain a bond (the Retention
Bond).” As such, Strategy 2 could be implemented by the owner
under recovery Option 1 and Option 2 (Fig. 5). Therefore, because
the retention bond could be issued on or before the actual comple-
tion of the works, it could also be used as a remedy for alleviating
the effects of LD recovery through progress payment deductions by
the owner. Fig. 5 shows the strategy of using the retained money in
return for a retention bond for the purposes of avoiding further
delays likely to emanate from the triggered LD recovery process.
The employment of such a remedy would be an indication of the
owner’s good will in helping the contractor complete the works
while minimizing the inevitable effects of triggering the collection
of LD before actual substantial completion is achieved.

As shown in Fig. 5, there exist two possible cases when the re-
tention bond is used as a strategy. Case 1 occurs when the retained
money up to time ti is greater than the amount of delay damages
(that is, there is no LD balance), and Case 2 occurs when the re-
tained money up to time ti is less than the amount of liquidated
damages (that is, an LD balance is present). To ensure complete
recovery of LD, the distribution of the released money differs be-
tween the two cases, but with the total amount released to the con-
tractor being the same and equal to the delay damages amount
subtracted from the total retainage, such that the total collected
money by the owner is equal to the amount of delay damages.

Strategy 3: Use of Retained Money to Recover
Liquidated Damages

Retention can be defined as holding a part of the payments due
to the contractor up to an agreed limit (Dayanand and Padman
2001). The retained money is usually released to the contractor
in two halves: after actual substantial completion, and after the de-
fects notification period. For instance, FIDIC’s (1999) Subclause
14.9 [Payment of Retention Money] stipulates that, “When the
Taking-Over Certificate has been issued for the Works, the first half
of the Retention Money shall be certified by the Engineer for pay-
ment to the Contractor, [and] promptly after the latest of the expiry

dates of the Defects Notification Periods, the outstanding balance
of the Retention Money shall be certified by the Engineer for pay-
ment to the Contractor.” The retention money primarily serves to
retain the contractor’s profit in order to maintain its interest in rem-
edying the defects during the construction phase and during the
defects notification period. However, the owner may elect to use
the retained money to levy LD in case they do not have in hand
sufficient unpaid progress payments; that is when the collected
amount of delay damages from progress payments is less than
the amount of delay damages due. Strategy 3 is mainly applicable
under recovery Option 3 (Fig. 1). The mechanism for the interplay
between triggered LD recovery and retained money usage is de-
picted in Fig. 6.

As shown in Fig. 6, the owner has collected an amount Pi at
time ti from progress payments that were otherwise due to the
contractor. Nevertheless, the collected amount was not enough
to ensure a complete recovery of LD for the owner because of
the insufficiency in the available unpaid progress payments. As
such, to ensure a complete recovery, the owner can use the retention
money to levy delay damages. The total amount released to the
contractor as retainage is equal to the total retainage reduced by
the delay damages amount and then added to Pi (which was pre-
viously collected by the owner), such that the total collected money
by the owner is equal to the amount of delay damages.

Strategy 4: Use of Performance Security to Recover
Liquidated Damages

The last strategy (Strategy 4) is to use the performance bond/
security/guarantee to levy LD. Performance bond is a guarantee
submitted by the contractor to the owner in order to cover the own-
er’s additional costs in the following cases: disputes between the
owner and the builder; the contractor’s insolvency, bankruptcy,
default; and contract termination (Supardi et al. 2009). Some
standard contract forms allow the owner to use the performance
security to collect delay damages. For instance, FIDIC’s (1999)
Subclause 4.2 states that, “The Employer shall not make a claim
under the Performance Security, except for amounts to which the
Employer is entitled under the Contract in the event of: failure by

Fig. 5. Interplay between triggered LD recovery and retention bond usage.
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the Contractor to pay the Employer an amount due, as either agreed
by the Contractor or determined under Sub-Clause 2.5 [Employer’s
Claim] or Clause 20 [Claims, Disputes and Arbitration], within
42 days after this agreement or determination : : : the Employer
shall return the Performance Security to the Contractor within
21 days after receiving a copy of the Performance Certificate.”
FIDIC’s (2000) adds that, “The Performance Security is required
to be valid until the Works are complete and defects have been
remedied, [and] if the Employer becomes entitled to call the
Performance Security, [they] may only claim the amount to which
he is entitled to be paid by the Contractor under the Contract.”
Notwithstanding possible stipulations (to the contrary) under the
laws governing the contract, these provisions show that there is
no contractual objection to the usage of performance guarantee
for the collection of LD, and that this strategy could be used after
the actual completion of the works (that is under Option 3 in Fig. 1)
because the security remains valid until all works have been com-
pleted and remedied. The mechanism for the interplay between
triggered LD recovery and performance security usage is depicted
in Fig. 7.

As shown in Fig. 7, the owner has collected an amount Pi at
time ti from progress payments due to the contractor. Nevertheless,
the collected amount was not enough to ensure a complete recovery
of LD for the owner because of the insufficiency in the available
unpaid progress payments. As such, to ensure a complete recovery,
the owner can use the performance security/guarantee/bond to levy
delay damages. In such cases, the owner calls on the performance
security for an amount equal to the delay damages due reduced

by Pi, such that the total collected money by the owner is equal
to the full amount of delay damages.

Impacts of the Interplay between Triggered Liquidated
Damages Recovery and Strategies Usage

Although the amount of money recovered by the owner under each
of the strategies 1 to 4 is equal to the amount of delay damages due,
the impacts of the interplay between triggered LD recovery and the
usage of different strategies are not the same. In general, the use of
Strategy 1 (unpaid progress payments) to levy LD benefits both
parties. For the contractor, it can be considered as a motivation
to finish on time (otherwise, the progress payments will not be
paid), and it does not affect their reputation. For the client, it avoids
the burden and cost of suing for recovery and protects them from
insolvent contractors; otherwise, the owner must collect LD as a
debt from the contractor. In addition, the owner benefits from
the recovery of LD before the contractual completion date as they
bear less risk about the quality of the works because they still hold
in hand the retention money and the performance security, which
could be called anytime later on if any quality defects exist. Con-
versely, the recovery of LD from unpaid progress payments might
affect the financial status of the contractor because such collection
is being entertained while the works are still in progress. As such,
the contractor might experience a cash flow shortfall as a result of
the usage of Strategy 1.

The owner’s use of Strategy 2 (retention bond) to collect
LD enhances the financing status of the contractor because the

Fig. 6. Interplay between triggered LD recovery and retention money usage.

Fig. 7. Interplay between triggered LD recovery and performance security usage.
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retention money is released in cash; thus, it could be used to accel-
erate the contractor’s rate of progress with the works. Strategy 2 is
expected to reduce (and sometimes even cancel) the period of the
delay and thus leads to fewer damages suffered by the owner and to
a lesser contractor’s liability in terms of the amount of LD due.
Further, the recovery of LD using Strategy 3 (retention money)
or Strategy 4 (performance guarantee) will not affect the financial
status of the contractor because the actual collection of delay dam-
ages will be entertained after the actual completion of the works.
Therefore, the owner will mainly choose these strategies to concil-
iate the cash flow implications of levying LD. Nevertheless, owners
usually do not prefer to use of retention money or performance
guarantee for the recovery of delay damages. This is owing to re-
tention having the primary aim keeping the contractor interested in
the project as to remedy all defects during the construction period,
up to substantial completion, and spanning further until the end of
the defect liability period. In addition to that, the use of Strategy 4
ruins the contractor’s reputation in front of their guarantor and their
credibility when seeking similar securities in the future.

Having said that, it is vital for the owner to know the available
strategies or tools that could be used under each LD’s timing re-
covery option to ensure the availability of enough accessible money
from which the appropriate amount of LD may be collected. In this
regard, the owner may wish to start exercising one strategy or tool at
a time or choose to use a combination of strategies or tools at some
point in time. Nevertheless, note that each strategy or tool can have a
different impact on the contractor’s rate progress with the works.

Conclusions

The paper singled out, reviewed, compared, and analyzed the stan-
dard conditions governing the recovery of LD under the following
standard forms of the construction contract: AIA, ConsensusDocs,
EJCDC, FIDIC, JCT, and NEC. This was performed on six levels:
condition precedency, period of assessment, characteristics of the
liquidated amount, extension of time after recovery of LD, sectional
completion, and the collection mechanism of the liquidated sum. In
addition, the study presented in this paper examined the timing of
LD recovery and the related liability issues, and explored the differ-
ent strategies or tools that could be used by the owner to ensure an
ultimate recovery of delay damages. Moreover, the paper identified
a gamut of options depicting different possibilities for the timing of
recovery of LD as related to the contractual substantial completion
and the actual substantial completion of the construction work. Fur-
thermore, the paper pinpointed three scenarios regarding the effects
of the timing of meeting LD recovery requirements on the available
amount collected in delay damages. Finally, the impacts of four
recovery strategies were presented.

It was found that all six standard conditions of the construction
contract require the contract administrator (being the engineer or
the architect or any specified party) to certify that the contractor
failed to complete within the agreed time, and the owner to give
a written notice to the contractor stating their intention to deduct
or withhold LD. It was also concluded from the provisions of Con-
sensusDocs and AIA that LD could be recovered before the
contractual completion of the work if there is a reasonable evidence
that the contractor will not finish on time. In such cases, the con-
tractor’s schedule updates, showing a delayed completion could be
used as a reasonable evidence. Conversely, it was concluded from
the provisions of EJCDC, NEC, JCT, and FIDIC that LD are re-
covered after the expiration of the contractual completion of the
work. Based on that, three timing recovery options were identified:
(1) before the expiration of the contractual substantial completion

date, (2) after the substantial contractual completion date but before
the actual substantial completion date, and (3) after the actual sub-
stantial completion date. Furthermore, the findings reflected that
the owner can use four main strategies to recover delay damages:
progress payments, retention bond, retention money, and perfor-
mance security. It was also highlighted that each strategy has its
own impacts on the contractor’s rate of progress with the works.
Ultimately, the study’s contribution lies in advancing a clearer dis-
cernment on the LD recovery mechanism in terms of timing and
available instruments/strategies. As such, the findings of this study
assisted in identifying what may be viewed as the suitable time(s)
that owners become entitled to start levying delay damages as well
as in deciding on the best recovery tool(s).
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